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Background 

In t978~79 , under a grant from the National Science 
Foundation, the Association of Bay Area Governments 
(ABAG) studied the potential liability of local govern ~ 

ments for inluries and damage resulting from an 
earthquake. ABAG published two reports "Legal Ref~ 
erences on Earthquake Hazards and Local Govern~ 

ment Liability" and "Attorney's Guide to Earthquake 
liability. " 

The reports noted the trend toward replacing the tra ~ 

dl tional common law rule of sovereign Immunity for 
state and loca l governments from tort liabili ty for gov~ 
ern mental act ions with statutory rules spec ifying areas 
of immuni ty and liabili ty. A purely legal analys is leads 
to the conclusion that the tort exposure of local gov­
ernments for a wide range of possible actions which 
may give rise to earthquake ~ retated injuries and prop­
erty damage is acceptably low if local governments 
take reasonable mitigation measures. However, 
ABAG 's field studies of local governments in California 
and other western states indicate that the perception 
of local government officials of their potential liability 
has a significant impact on local government's willing ­
ness to act in certain si tuations . In fact , fear of liabil ity 
may effectively deter them from acting to prevent or 
mitigate earthquake- related injuries and losses. 
Therefore, the study recommended a series of legisla­
tive steps designed to encourage local government 10 
mitigate earthquake hazards by proViding a measure 
of tort immunity or tactics lor obViating such liability, 

The California Seismic Safety Commission and several 
local governments and businesses in the state ex-

vi 

pressed interest in a parallel study on private lort lia~ 

bility. Based on ABAG's experience in public liability 
study. four areas of analysis were identified 

• legal theories of liabilily: 

• private business and industry's perception of lia~ 
bility and its impact on private sector actions: 

• the value of tort lialJili ty in promoting earthquake 
hazard mitigation: and 

• recommendations based on the findings of the 
resea rch. 

The second study was also lunded by the National 
Science Foundation. Findings are presen ted in the 
following five background reports, and this overall 
guide: 

• "Private Sector Tort Liability, Safety Incentives, 
and Earlhquakes:" 

• "Perceptions of Experts on Earthquake ~ Related 

Knowledge;" 

• "Tort Liability of Private Businesses and Indus~ 
tries for Earthquake Hazards and Losses-a 
Rev iew of Curren t Ca lifornia Law; " 

• "The Impact of Tort Liability on the Willingness of 
Companies to Mitigate Earthquake Hazard s; " 
and 

• "Approaches for Improving Tort Liabili ty Effec~ 
tlveness in Promoting Earthquake Safety." 

ABAG also published an "Executive Summary." A 
workshop was held on April t3, 1984. 



INTRODUCTION 

A. Statement of Problem 
Small and moderate damaging earthq uakes wil l occur In 
Cali forn ia in the next few years. A major earthquake will 
probably occur before the end of the century. Busi· 
nesses, indust ries, and uti lities own and operate build · 
ings and other fac ilities essential to the state and the 
nation 's economic and soc ial welfare. People work for, 
do business wi th, and depend on these compan ies. 
Many cri tica l facili ties. includ ing hospi tals and power 
p lan ts, are operated by the private secto r. Even in mod· 
erate earthquakes, some private facilit ies cou ld suffer 
damage to their conten ts and surro unding areas, res ult· 
ing in personal InJu ry and death, and a disruption of vital 
se rvi ces . Poten tial tort liabil ity shou ld be an incentive to 
prevent such death, Injury, damage and disruption. Yet it 
may not funct ion . or worse, may inhibi t construc tive ac­
tion because of unce rt ainty about when tort liability exist s 
or how It can be avoided . 

Many companies want better in format ion about their I,a· 
bili ty fo r earthqu ake hazards and how improved sc ienti fi c 
and engineering knowledge of those hazards affects thiS 
liabi li ty. However , too li ttle in formation was available 
about liabil lty~how compan ies unde rstood it , and how it 
influenced their behavior. This made it difficu lt for 
policy·makers to know if liab ility could be improved as an 
Incentive for earthquake hazard mit igation or how to im· 
prove it. 



B. Tort Law and Safety 
A tort is a wrong or injury. other than a breach of contract 
or a c riminal offense, for which the judicia l system wi ll 
provide a remedy . The liability which results from a tort IS 
Imposed on the entity which commits the tort (to rtfeasor). 
Subject to availab le resources. the tort feasor must pay 
the damages assessed by the Judicia l system. Tort law is 
that body of knowledge, usually expressed in the form of 
statutory and judicial rules, which determ ines when a tort 
has occurred and identi fies the tortfeasor and the Victim 
to whom damages are owed. 

Tartfeasar is anather name far " The ViI/ian " 
if yau are the ane harmed - ar "The 
Scapegaat" if yau have just been accused. 

JEANNE PERKINS 
ABAG Earthquake Program Manager 

The origina l purpose of Engl ish tort law may have been to 
ach ieve fairness on an Individual bas Is. The underlying 
motives are not clear and may inc lude compensation of 
the Victim, punishment of the tortfeasor, and abst ract 
concepts of equity . 

By the Twen tieth Century , tor t law was se ized upon as a 
means of promoting safety . This use of to rt law is not 
necessarily incompatible with other statements of tort 
law's purpose. It does, however, make ce rtain assump· 
tions about the way members of society view and reac t to 
liabilities imposed by the tort law. 

The use of tort law to promote safety assumes that (1) an 
actor (potential tortfeasor) can rat ionally and accurately 
identify and evaluate the cost of the potential ris k (Iiabil· 
ity) inherent in a given course of action, (2) the same 
actor can rationa ll y and accurately measure the cost of 
eliminat ing that liability, (3) the actor will rationally choose 
the cost effective course of actron, and (4) tort law will 
consistent ly impose tort liability If the actor fails to so act 
and if damage in fact occurs as a result of the actor's 
negligence. Essentia ll y, a potentia l to rtfeasor's actions 
are scrutinized using a cost·benefit analysis and liab ility 
is imposed If he or she does not act in a manner dic tated 
by that ana lysis. Therefore, if the cost of eliminat ing the 
risk exceeds the potentiallrability . ne ither the ac tor nor 
society has any incentive to achieve a higher level of 
safety , and negligence law wi ll not impose liability . How· 
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ever, another theory of tort law, strict liabil ity may Impose 
liabili ty regardless of this ana lysis In order to promote 
other soc ial goals. 

C. Conclusions 
Theore tically, the legal basis exists for imposing tort lia· 
bi llty for earthquake·re lated inluries and damages on a 
Wide range of poten tia l defendants, inc lud ing private 
bus inesses, design professionals. building owners and 
developers. A plaintiff can recover for an ever increasing 
variety of harms, Including trad itional compensatory 
damages for personal Injury and property damage, as 
well as for emotional distress and economic harm. 
Further, new developments regard ing punitive damages 
estab lish the possib il ity of recoverrng such damages in 
earthquake situat ions . The ful l gamut of legal liabilit ies is 
applicab le, Including negligence based on traditional 
notions of breach of duty and the emerging doctrine of 
affirmative duty recently hin ted at in Cali fornia caselaw. 
Further , stTlct liability theorres such as products liabili ty, 
employer's VicariOUS liabili ty and worke rs' compensat ion 
are also available. 

In none of these cases, can the lega l defenses of act of 
God, contractual disclaimers of liabil ity or contributory 
negligence automat ically act to abso lutely bar recove ry. 
Rather, these defenses are avai lable on ly in limited ci r· 
cumstances and may on ly act to reduce. not bar , recov· 
ery. 

Tort law liab il ity is uncertain. Extensive legal research by 
ABAG consu ltants indicates that there is only one minor 
case In the United States establishing tort liabili ty for 
earthquake· re lated damages or injuries under a negll' 
gence standard . The only other cases im posing liability 
fo r earthquake·related damages are In the limited can· 
text of workers' compensation. This is true despite the 
fact that ( t ) the legal basis for imposing tort liabi lity fo r 
earlhquake·re lated inlury and damages exists, (2) most 
of the commonly perceived legal defenses may be rela· 
tively Ineffective , and (3) the state·of· the·art knowledge 
regard ing earthquake hazards and mitigation measures 
establ ishes a possible basis for imposing legal liability 

Recent increases have been made in knowledge re o 
garding (1) the probabi lity of earthquakes of given mag· 
nitudes, (2) structural mi tigation measures to lessen 
damage and injuries to building occupants, contents and 
bystanders, and (3) emergency preparedness measures 
to reduce the impact of earthquake damage. Much of this 
knowledge has been Widely disseminated and may be 
part of a lay person's common knowledge. Finally, the 
experts are forming some consensus on some identified 
hazard s and mitigation measures. 

Part A reviews curren l tor t law for potential theories upon 
which the vict ims of earthquake·related harm or dam· 
ages may base a lawsuit. These theories are examined in 



light of the potentlat claimants. the tYI Je: of harm sufferccl 
by them and the avallal)1 ily of legal defenses Based on 
legal principles of proof and eVldenc(', ,nfc,rmat,on 
gleaned by ABAG from a written survey of professionals 
with expert ise In eartllquake hazarcb IS ",vlc'wed for Its 
usefulness In supporting potenlial tort dlll"S 

Part B compares the theorelrcal and dcllid l lin pact of tort 
liabili ty ru les on Implementation of edlthqll, Ike safety 
measures. Firs\, tort liability rules are oXill111rled as safety 
enhancement mechanisms. Theoretically, the 'rlsk of po 
ten tial tort liability and the resulting clamaq"s which may 
be recovered by a defendant ought to encourage poten ­
tial tortfeasors to act In a safer manner thall they might 
otherWise However. thele are also severalnonllat)ll lty 
related potential motlvallons for prlv<lte Inclustry and 
businesses to undertake earthquake relatc,(1 sa fety mea 
sures. Survey resu lts Incl lcate thai nonll8lJlllly motives 
dom inate private sec lor decls lonmakll'(J " ' till S area 
One reason for the low Priori ty of liability rules In deci 
Slon making apparently IS the fact thil t the private sec tor 

-
Photo courtesy of u. S. Geolog ica l Survey 
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assumes risk taking as an Integral part of dally opera­
lions The response to poten tial risk IS generally to shift 
Ilabilily through third party Insurance or other contractual 
or organizational means Second, the theoretical prob­
lems related to underslandlng liability rules and the abil ­
Ity of potential tortfeasors to function In the theoretically 
correct manner were mentioned in the survey results 
However. they do not appear to be a major reason for 
why liability rules play such a small role In private sec tor 
deCISion-making 

Part C sets forth several hypothetical si tuations. The to rt 
law as described In Part A and the theoretical and actual 
behaVior patterns of the private sector in response to 
potential risk Situations were applied to these hypotheti­
cal situations 

Part 0 evaluates several approaches for Increasing the 
effec tiveness of tort liabili ty in encouraging Implementa­
tion 01 earthquake safety measures It begins With a re­
view 01 the theoretical, and the apparen\, reactions of 
Individuals in the private sector to possible tort liabili ty 
resulling from earthquake hazards. This Information is 
supplemented With Information from an earthquake liabil ­
Ity workshop conducted by ABAG Based on thiS evalua­
tion and the direction of the projCct review committee. 
ABAG staff has Instituted two majOr cou rses of action: 

• educating the private sector regarding eartllquake lia­
bility: and 

• establishing a legal baSIS for Immunizing design pro­
lessionals. bUilding owners and developers for tort lia­
bility for retrofllitng buildings and structures to locally 
established life·salety standards. 



PART A: 

Legal Liability for Earthquake Hazards 
and Losses 

I. Procedures and Substantive Rules 

Each state differs as to the procedures for uSing the ludi ­
cial system and the substantive tort law. An understand­
ing of the basic procedure helps explain some of the 
substantive tort ru les. Comments in this report regarding 
procedures and substantive lega l rules are accurate for 
the State of California and are generally applicable In 
other states. 

A_ American Legat System 

1. Pleadings 

The victim of an alleged tort (plaintiff) may commence a 
lawsuit by filing appropriate papers (pleadings) with a 
court having the power (IUrisdiction) to decide the Issues 
raised. If the plaintiff is to recover damages In a court of 
taw, it is essentiat that the initiat ptead lng (comptalnt) 
alleges each of the elements of a tort. 

The Elements of a Tort 

1. A pertinent duty imposed on the alleged tort feasor 
(defendant) 

2. A viotation of that duty 

3. Damages or injuries sustained by the victim 

4. A causat connection between the defendant's negti ­
gent act and the harm suffered by the ptalntiff 

tn response, the defendant may try to refute any of the 
elements and l or raise independent tegat defenses. 

2. Discovery/ Evidence 

After fi ling the initia l pleadings and concluding the Initial 
procedural maneuvering, each of the parties usually 
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starts the discovery process where each probes the 
other for the factual basis of its ctaim or defense. The 
myriad and complex rules governing the discovery proc­
ess and the types of eVidence which may be presented 
in a cou rt of law are beyond the scope of this report. 
However, two speci fic methods of proving or refuting tort 
liabi li ty wh ich would be particularly Important in most 
earthquake-related tort c laims are discussed in 
"Methods of Proo f" (Section VII of this part). 

3. Burden of Proof (Production and Persuasion) 

Legat rules impose the burden of proof on either the 
plaintiff or the defendant In specific situations. The bur­
den of proof is a two-part responsibitlty consisting of (1) 
the burden of producing the evidence to support a fac­
tual claim, and (2) the burden of persuading the judge or 
ju ry that the evidence presented is of sufficient credibili ty 
and weight. 

The burden of producing the evidence necessary to 
sustain a factual claim usually fa lls on the party mak ing 
that allegation. The evidence produced is evaluated 
under specific standards. The more common standard 
requires the responsible party to prove ItS point by a 
preponderance of the evidence . Note that the standard 
by which the evidence is evaluated is a question of law 
but the actual weighing of the eVidence under the ap­
propriate standard is a question of fact . 

4. Questions of Fact - Jury 

Questions of fact concern whether something is factually 
true or untrue, or whether something did or did not occur. 
These are the exclusive province of the jury except under 
extreme circumstances. Moreover, a determination of a 
question of fact in one case has no effect on other cases, 
unless another case involves the same parties, facts and 
issues. For example, a jury finding that XYZ Fabricators, 
Inc. could have added rein forcing st ruc tu res to its build -



Ing (t) IS difficult to overturn on appeal and (2) has no 
weight In another irlal where the quesllon anses whether 
ABC Chemical Corporation could have aeJded the same 
reinforcement to the same bUilding 

However, some quesNons of facl detcrrnll'" legal out 
comes. For example, If the lury concludes that. as a 
matter o f fact, a reasonable person In XYZ Fabncators , 
Inc's POSlllon would have Installod Iho rOlnforc lng struc 
tures (and the rele vant loga l standald IS 111" reasonable 
person rU le), then, as a mailer o f law, XYZ Fabnca lors, 
Inc. was neg ligent if it did not install them The legal 
community refers to such questions as "mlXocl questions 
of fac t and law," A determinat ion of such mixed ques­
tion s, like those of pure fac t questions, IS IIInlted In Its 
effect. 
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5. Questions of Law - Judge 

Determining quesllons of law is the exclUSive province of 
the ludge If the Judge's decIsion IS appealed and up­
held, It will generally be followed I)y other trralludges In 
other cases InvolVing Similar questions. For oxample. the 
question of whelher , and If so, 10 what extent, the owner 
of a bUi lding has a duly to users and occupants to assure 
that the building IS essentially safe, and tl1e further ques­
tion of what standard of Care should be appl ied to an 
architect's work ,n designing a hlgh-nse build ing along 
tl1e San Andreas laul t are queslrons of law Once legal 
rules have been estab lished , they Will continue to apply 
In all Simi lar cases un til ove rt urned by a higher court or by 
statute 



B. Negligence Standards 

The negligence standard IS a rule 01 law defining the 
slandard by which a person's actions will be evaluated to 
determ ine whelher a person has violated a duty to the 
vic tim and whether the person should be liable. Stan­
dards Include the reasonable person rule and cost­
bene fit analysis. 

1. Reasonable Person 

Negligence consists of conduct "which falls be low the 
standard established by law fo r the protection of others 
against unreasonable risk of harm." The standard by 
which conduct IS measured has traditionally been the 
hypothetical behavior of Ihe archetypal reasonable per­
son. II remains an essentially intUitive or common-sense 
standard 

The "reasonable person" is the one judging 
your conduct from the jury box. Try to an­
ticipate what he /she would have done and 
act accordingly. 

EDWIN ROOKER 
Claims Counsel for the Design 
Professionals Insurance Company 

Nonetheless, altempls 10 analyze Ihe behavior of the 
reasonable person usually involve balancing four vari­
ables (1) Ihe apparen l probability that the harm-causing 
even t will occur; (2) whether the person actually knew, or 
should have known, of the risk; (3) the magnitude of the 
result ing harm; and (4) the effort requi red to Implement 
adequate precautions. An underlying factor cri tical to th is 
analytical process is Ihe value sociely, or the ludic ial 
system assigns to the potential harm and the effort 
necessary to avert it In many respecls. the cost-benefit 
analysis described below is a specific response to the 
question of how 10 value the benefits and harms. 

Possib le responses to the question of valuing benefits 
and harms are slalules or regulallons wh ich estab lish 
minimum standards of care for specific situations. For 
example, a c ity's building code could require some 
earthquake hazard mitigation measures. If a build ing is 
constructed in violation of Ihat code sec lion and infuries 
result during an earthquake. the plainti ff only needs to 
prove that Ihe code was violated to prove negligence per 
se. In this instance, soc iety (through the ci ly council) has 
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deCided Ihat the value of the extra safety of a properly 
constructed building is more than the cost of fully com­
plying with the violated code conditions . It should be 
noted that this legal rule IS on ly applicable If the harm 
suffered is the same type of harm which the statute or 
regulation was Intended to prevent 

In a court case where the reasonable person standard IS 
applied, the victim (plaintiff) would have the burden of 
producing eVidence and persuading a lury by that evi­
dence that 

• the tortfeasor (defendant) acted in a certain way, 

• a reasonable person would have antiCipated the 
possibility of the harm occurring, 

• there were alternatives available to the defendant 
which would have averted the harm; and 

• a reasonable person would have averted the harm. 

2. Cost-Benefit Analysis 

Theoretically , It IS pOSSible to evaluate In economic terms 
the size of the risk and potential benefits resulting from 
any given course of action. Under thiS type of analysis, it 
is assumed that the reasonable person would not take 

.. \, 
-



that course of action If the risk exceeds the potentlat 
benefit and would take that course If tile bene fi t exceeds 
the risk. Arguably. tort law should ordinari ly act to en­
cou rage this reasonable behavior 

This type of analysis can be demonsll ated I) y the follow 
ing simple example. Assume the reasonable person 
wishes to build a storage facili ty for chem icals used in 
high-technology manufacturing There IS apparently one 
chance in a hundred that a magn itude 5.5 earthquake 
wou ld result in in jury to a third party or a third party s 
property in the amount of $1 million The added cost of 
mod ifY ing the facility to avert the ri sk IS $7,000 The 
economic magnitude of the risk is $ t 0,000 (one percent 
of $1 million). Without tort liability, the reasonable person 
may be unWilling to Incur the $7,000 cost Since the ex­
penditure wou ld benefit third parties an(lnot 111 m her. If 
tort liab il ity is taken in to account, however, the reasona­
ble person wou ld be encouraged to expend $7,000 to 
avoid a ri sk measured at $1 0,000. If the same risk can be 
averled on ly by spend ing $15,000, then toll neg ligence 
liabil ity wi ll nol, by itself, usually Induce the reasonable 
person to do so Since II exceed s the economic va lue of 
the risk . 

The propriety of using economic values to weigh the risk 
and benefit of conduct for neg ligence IlalJill ty purposes is 
beyond the scope of thi s paper. However, It IS important 
to determine whether or not economic cost benefit 
analysis re flects the actual deterrent effect of tort liabili ty 
on negligent behavior. An empirica l Universi ty of 
Chicago study of automobile no-fault Insurance legisla­
tion found thaI, compared to states Without any no-fault 
automobi le legislat ion, highway fata li ties were 15 percent 
higher in states with a "strong" no-fault automobile insur 
ance law and 10 percen t higher in states With a "weak " 
verS ion of such law. If one assumes that a 11Ig ll percen­
tage of such accidents Involve negligence. one may infer 
that the incentive of tort liability has some value in deter 
ring dangerous behaVior 

However , there are other reasons supporting the argu­
men t that a cost-benefit standard would not be suc­
cessfu l in deterring dangerous behaVior or promoting 
safety in all cases where it might be otherWise warranted 
These are explored in detail In Part B, Sections I and II. 

In a court case, the only difference belween the cost­
bene fit and tho reasonable person standard would be 
the emphasis Ihat the plaintrff would place on the 
economic vlabilily of the alternatives which could have 
preven ted the harm and we re not taken by tile defen­
dant. 

C, Strict Liability Rules 

For the purposes of thiS report. slncilorillabilily may be 
defined as the legal ru les which impose tort liabi lity with 
ou t analyzing the quality of the all eged tortfeasor's be­
havior. The to rtfeasor Wil l be liable If (1) thore IS merely 
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the eXistence of a speCifiC relationship between the al­
leged tortfeasor and the vict im, or (2) the re lat ionship 
eXists and there is indireci or circumslantial proof that the 
tortfeasor's conduct is negligen t. 

1. Products Liabi lity 

Under Cali fornia law, a strict products liabi/ily standard is 
appl ied to manufacturers of goods and others in the 
stream of commerce prOViding such goods to the ulti­
mate consumer The strict products liabilily ru les are not 
strict in the sense that such purveyors are always liab le, 
under tort law, for the damages caused by their prod­
ucts. Instead, the ru le substitutes a product defect stan ­
dard for a negligence standard . 

A tort has nothing to do with the tortes 
Europeans have for breakfast- unless 
someone slips on it in the pastry shop, or it 
has a needle in it, or the baker's employee 
was hurt making it, 

ROD DIR IDON 
Santa Clara County Supervisor and 
Review Committee Chairman 

Under this ru le, the victim need on ly establish by a pre­
ponderance of the evidence the exi stence of some 
defect ,n the product in order to impose tort liability As a 
practical matter, mere proof of the defect wou ld not be 
suff icient to prove any ac tu al neg ligence on the part of 
the manufacturer or other purveyors in the stream of 
commerce. Claimants under the strict products liability 
standard are afforded the protection of tort law under a 
lowered standard of proof for essent ially three reasons : 

• such evidence IS almost always suggestive of some 
neg ligence for which the manufacturer, or others In 
the stream of commerce, may be he ld respons ib le 
under the negligence standard; 

• some defects are an evil inherent in the mass man­
ufacturing and mass marketing process which ena­
bles the manu facturer and purveyors to engage in 
their profit making activity ; and 

• the manufacturer and other purveyors are in a better 
position to spread the cost of the inheren t risk by 
exac ting a slig ht ly higher price on each of the man­
ufactured goods. 



There are th ree types of defects under the stnct products 
liability standard. First, a ftaw In the partlcu tar product 
wh ich different iates that product from all other Similar 
products sold by the manufacturer manufacturing 
defect. Such defects almost always enter the product 
through some employee's negligence. Under [he vicari­
ous liability ru le (see Sect ion 3), the manufacturer would 
be liable if the victim can prove the actual negligence of 
the employee. In this Instance, the strict products liability 
rule merely lowers the standard of proof app licable in this 
situation and does not appear to significantly expand the 
scope of the manufacturer's tort liability. 

Second, a design defect is a particular design feature 
which does not meet a risk-benefil analYSIS standard. 
If the risk of a particular design feature outweighs its 
benefi ts, then it is de fective. Aga in, the strict products 
liability standard does not appear to sign ificant ly expand 
the manufacturer's or purveyors ' tort liabi lity under a 
negligence standard . 

Third, the product fails to carry an appropriate warning of 
a hazard of which the manufacturer knows or has reason 
to know. This liabltlty almost exactly COinCides with the 
obligation which negligence law would impose on a 
manufacturer. 

2. Ultrahazardous Activity 

Certain ac tivities are viewed under tort law as being 
ultrahazardous or abnormally dangerous. In the event 
that harm or damage is caused by such actiVities, tort 
liabil ity is automatically imposed. The plaintiff merely 
needs to prove that the activity (1) fa ll s wi thin the legal 
category of ultrahazardous or abnormally dangerous and 
(2) caused the harm for which the plaintiff seeks recov­
ery. 
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The standard apparently accepted by most cou rts in 
California in determining whether an ac tivity IS either 
ultrahazardous or abnormally dangerous is that set forth 
in the First Restatement of Torts wh ich defines such ac­
tiVity as one which "necessarily invo lves (a) risk of seri ­
ous harm to the person, land or I personal property I of 
another which cannot be eliminated by the exercise of 
the utmost care and (b) is not a matter of common 
usage." The Cal ifornia courts have narrowly interpreted 
the def inition of ultrahazardous activity. 

3. Employers' Vicarious Liability 

An employer is general ly liab le for torts committed by Its 
employees Wi thin the scope of their employment under 
the concept of vicarious liabi lity The plain tiff must prove 
that the employee(s) acted neg li gently and that the ac ­
tivi ties were performed Within the scope of the 
employee's employment. Once these two factors have 
been proven by a preponderance of the evidence, the 
employer is automatically liab le for the damages result ­
Ing from that activity. 

In pract ice, the vlcarrous liabil ity rule does not expand an 
employer's liabil ity as much as it may seem on firs t im­
pression. In some instances, the employer would be li ­
able even without the Vicarious liabili ty rule. For example, 
the employer's own neg ligence In selecting, train ing or 
supervising the employee may have contributed to the 
damages. In such cases, general neg ligence law prinCI­
ples wou ld hold the employer liable and the vicarious 
liabil ity ru le only acts to remove the burden of proving the 
employer's negligence from the plaint iff. 

On the other hand, the ru le makes an employer liable in 
cases where the employer was not itself negligent but the 
employee was. To that extent. the vicarious liabili ty ru le is 
an expansion of an employer's liability beyond the scope 
of general neg ligence law 



4. Workers' Compensation 

For the most part, the statutory scheme 01 workers' com­
pensation makes an employer stric lly liabla lor all injuries 
to employees, Ii the Inlurles occur " In the course 01" and 
"a rise ou t 01" the employment. The plalll t"l is not required 
to present eVidence 01 any negligence, delect or ul­
trahazardous activ ity 01 any sort. Only extreme lorms 01 
employee misbehavior , such as voluntary IntOXication or 
instigation 01 on-the-job lighting, are delenses to liability 
The employee 's own carelessness in causing the inJury 
does not allect ei ther the employee 's abil ity to recover or 
the size 01 the damages . However, the statute Itse ll re­
stricts the amoun t 01 damages which the employee may 
recover. The employee may recover all direct medica l 
expenses and a portion 01 lost wages computed ac­
cording to a statutory formula and a statu tory amoun t lor 
wrongfu l death. Under certain circumstances an 
employee may recover lor intangible det l iments, lor 
example, pain and suflering , 

D. Statutory and Regulatory Standards 

In many Instances, a standard 01 conduct IS established 
by sta tute, ordinance or regu lation . In all cases, such 
standards 01 behavior are considered to be minimum 
standards. Failu re to meet the statutory or regulatory re 
quirements constitu tes negligence per se and requires a 
finding of liability if the harm that results lrom the conduct 
which lails to meet such standards is the type 01 harm 
whic h the statute or regulation is in tended to prevent. 

However, compliance With the statute or regulat ion does 
not preclude a linding 01 negligence II, uncler the ci r­
cumstances , a reasonable person would have taken ad­
ditional precautions. Compliance With such a standard IS 
only one part 01 a body 01 evidence considered by the 
jury, Despite the delendant's compli ance with statu tory 
or regulatory standard s, when there are special cir-
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cumstances In the case at hand which distinguish it lrom 
the general circumstances addressed by the statute or 
regulation , proving the delendant's negligence IS easier . 
Further , although most statutes or regu lations are 
minimum standard s, there may be specific statutes or 
regulations wh ich set standards othe rwise applicable 
under Judicial tort law. Compliance with such standard s 
would be very strong evidence of non-negl igence. (For 
fuller discussion , see "Tort liabili ty of Private Businesses 
and Industries for Earthquake Hazards and Losses-
A Review of Cail lornia Law," page 7- 11). 

E. Affi rmative Duties 

Ordinari ly, under tort law, a person who lails to act to 
prevent harm or rescue personal property from damage 
is not liable for the harm or damage, A widely accepted 
exception to this general ru le is "i l the actor does an act, 
and subsequently realizes or should realize that it has 
created an unreasonable ris k of causing physical harm to 
another, he (o r she) is under a duty to exercise reason­
ab le care to prevent the risk from taking ellect " (affirma­
tive duty) . Also , if the court finds that there is a special 
relallonshlp between two Individuals, the court will also 
recogn ize that one of illem 11as an affi rmative duty to the 
other, and sometimes, even to third parties. The parent­
child and doctor-patien t relationsh ips are prime exam­
ples of such special relationships. Finally, In California, 
recen t c1eclslons lead one to believe that the genera l rule 
of no affirmative duty is morally questionable and the re­
fo re subject to an expanding list of exceptions and qual­
ifications. 

Some statutes or regulations require individuals to take 
certain actions or behave in a certain manner. These may 
be viewed as a fflfm a live duties al though they are 
theoretically a mere codification of what a " reasonable 
person would do." (See Statutory and Regulatory 
Standards, ") 



II. Causation 

A. Cause in Fact 

A plalnilif musl prove Ihallhero is a causal relallonshlp 
between the act of the delendant and Ihe harm suffered 
In general. this IS a question of fact for a Jury to deter· 
mine. The lury's analysIs of whether this has been proved 
IS gUided by a rule of law which generally asks whether 
"but fo( ' the defendant's negligent action. Ihe plaintiffs 
inlury would have occurred. In inslances where Ihe 
defendant to rt feaso(s actIOn consists of a failure to act 
or 10 take reasonab le precaut ions (whether or not il IS 
labeled an affmnatlve duty). the guiding rule would be. "I f 
Ihe de fendant had taken a non·negligent course of ac· 
tion. would the harm have been prevented?" Under these 
circumstances, the analysIs is usually complex and 
highly uncertain. 

~ . 
• 
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B. Proximate Cause 

While generally the Issue of causation IS one of fact for 
the lury there are situations In which the court will rule 
that as a mailer of law Ihere IS not suffiCient causal con· 
nectlon between the defendants acts and the harm suf· 
fered to support liability In those Instances the court 
determines thatlhe conduct of the defendant was. as a 
mailer of law. notlhe proximate cause of the harm In· 
curred The rules governing whether there IS proximate 
cause between the act complained of and the harm suf· 
fered are complex and beyond the scope of thiS report 
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The issue of " Uability for Earthquake 
Losses" should be renamed "How to Pick 
the Corporate Deep Pocket." 

DOUG DETLING 
ABAG Assistant to the Executive Director 

III. Parties 
In certain sltualions, the relalionshlp belween the plalnliffl 
victim and Ihe delendant /tortfeasor triggers special rules 
and regulations. One such Instance has been described In 
"Workers ' Compensation, " where an employee sues the 
employer for Injuries Incurred in the course of or arising out 
of employment. Also noted previously, defendants who are 
the manufacturers or purveyors of mass produced con­
sumer products ('"Products liability"). engaging in ul­
trahazardous activity ('"Ultrahazardous Activi ty"), or the 
employer of a neg ligent employee acting wit hin the scope 
of employment ("Employers ' Vicarious liabili ty"), are 
ludged under a special slandard for Ihe purposes of 
Imposing tort liability. Finally, plaintiff s who successfully 
prove negligence per se due to the defendant's 
violation of a statute or regulation ("Statutory and 
Regulatory Standards") may be considered to have 
done so as the resul t of a special relaIJonship. 

A. Landowner as Defendant 

There IS a significant body of law governing tort claims 
between a plaintiff and a defendant who is a landowner. 
Basically, under the traditiona l rules , a defendant/land­
owner could be held liable for harm to a trespasser only if 
the defendant engaged In willful or wanton misconduct (or 
III the special instance of a chi ld trespasser, if he main­
tained an attractive nuisance), A defendant/ landowner 
could be held liable to a social guest (licensee) only for 
willful and wanton misconduct, and the failure 10 warn of a 
hidden danger or trap . Finally, a defendant/landowner may 
be liable to an individual invited onto the property for mutual 
business purposes (invItee) or members of the public who 
may lawfully and properly enter the property (publIC in ­
vltees) for any of the atorementioned reasons and Ihe 
owner's failure to take reasonable action to keep the prop­
erty in a reasonably sa fe condition (i.e. the normal negli­
gence standards). 

Except tor codi fied exceptions (i.e .. Civil Code Section 
846), court cases In California have apparently abrogated 
the hard and fast rules which impose a di fferent standard of 
care on tile landowner depending on the relationship be­
tween the defendanlilandowner and the plainti ff. Some 
states have followed Cali fornia's lead in this regard . Some 
have partially adopted the Calitornla rule and others have 
either rejected it or deferred acting on the issue, 

B. Developers and Design Professionals 

Two concepts are of limiled application, but have spec ial 
Signi ficance for potential tort claims based on earth­
quake-related harm or damage. First , a land developer 
may be liable for the negl igence of the architect, en ­
gineer and contrac tor under theories 01 non-delegable 
duty, implied warranty and strict liabil ity. Second, ar­
chitects, engineers and other professionals are them­
selves held to a standard of performance established by 
others in thei r profession. 
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IV. Type of Injury 

A. Bodily Injury I Death 

Excepl in cases 01 behavior which would warrant the 
imposition 01 pun illve damages (see " Punitive Dam­
ages"), the type and exlent of inlury or harm suffered by 
the plaintiff delermines Ihe Size of the recovery permitted 
by the ludlcial system. One of the most difficult tasks In 
the tort liabili ty analysis is determining the size of the 
recovery for bodily inlury or death to the victim 

Some aspects of the damages are eaSily measurable, 
e.g . direct medical costs , some types of prospective 
medical costs, and losl wages over a short period of 
time. However, other impacts of the injury 'death may be 
difficult to measure economically. A c lassic exam ple is 
vatuing the death or permanent disabili ty of an Individual. 
It might reasonably be argued that Ihe value of a human 
life or appropriate compensation for a person rendered a 
quadriplegic is astronomical. However, the tort liability 
system operates on the assumption that damages are 
both finite and measurable Therefore , some recovery Will 
always be permitted for suc h type s of harm. 

Photo courtesy of u, S, Geological Survey 
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B. Property Damage 

It IS now well estabtished under tort tiability rules that a 
tortfeasor is liable for damage to the property of others. 
Classically , the legal system measures such damages in 
terms of an amount which would "make the Victim 
whole." The method of determining com pensation for 
property damage varies wide ly. For example, a cornice 
falls from a building dUring an earthquake and shatters 
the windshield of a car. The owner of the building may be 
liabte for the cost of replacing the Windshield . In some 
c ircumstances, the Vict im may have been made a bi t 
"more than whole" by receiving a windshield in better 
condi tion than the one which had been broken. Such 
imprecision is tolerated on the theory that but for the 
de fendant' s negligence, there would be no need to re­
place the windshield. 

In the more complex case, the damage is to unique 
property , the value of which is difficu lt to determ ine. For 
instance, assume that a commerc ial apple orchard is 
contaminated with chemicals which leaked from a 
nearby factory as a result of an earthquake Are the dam­
ages owed to the owner of the apple orchard the current 



market value of the orchard. the Income th" orchard 
owner would have earned over the next 5. 10. 15 or 20 
years, or the cost of purchasing a comparable rep lace­
ment apple orchard? The choice among sLich remedies 
is usually made on a case-by-case baSIS 

C. Emotionat Distress 

In Cali fornia. a plain tiff's abili ly to recover Inonetary dam­
ages lor the emotional distress which results lrom a de 
fendant's negligence has been changing significantly 
over the past few decades, The fairly complex evolution 
olthe widening baSIS lor recovery of emotional distress 
damages can best be Iitustrated by way 01 the lollowlng 
example, Assume that a marrred couple, both 01 whom 
are professionals employed In the Iinancial district 01 a 
major Cali fornia ci ty. are walking on the stree t 01 the fi­
nancial district when a wong to moderate earthquake 
occurs. As a result 01 the earthquake. panos 01 glass are 
dislodged from a high-nse office bUilding One of the 
panes 01 glass strikes the husband , causing several 
deep gashes and laceration s over hiS entire body and 
head. 

First. assume that the husband's inlurles cause in tense 
pain and suffering dunng the recupera tion penod and 
some reSidual pain lor the remainder 01 hiS trfe. but heal 
without any permanent scarrrng Under such Cir­
cumstances. almost all Amencan courts Will permit the 
husband to recover monetary damages lor the phYSical 
pain and suflering both during the recuperation period 
and thereafter, 

Second. assume that all of the factors In the baSIC situa­
tion and the first example are true except 1/1at the hus­
band now has severe faCial scarrrng The husband is 
embarrassed and severely distressed by the scars. In 
mos t Amencan lunsdlctlons. he would be able to recover 
monetary damages for such embarrassmen l and 
distress 

Third . assume that the baSIC situation has occurred. ex­
cept that the pane of glass crashes to the ground at the 
husband 's feet and he IS struck, but not cuI, by flYing 
shards, As a result of the accldenl, the husband now has 
a seve re phobia abou t walking in the shadow of hlg h-nse 
off ice buildings. The phobia further causes physical ef 
fects. such as a nervous tic and a stammer. so long as he 
is in the street in the presence of a hlgh-nse building The 
plaintiff will generally be able to recover monetary dam­
ages for the emotional distress of the phol) la, as evi­
denced by the physical manifestations and which were 
caused by the impac t of the pane of glass against his 
body. 
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Fourth. assume the same situation as above, except that 
thiS time there is a comple te miss and no piece of glass 
ever stnkes the plaintiff Amencan courts are d iVided as 
to wllether the pla int if f can recover monetary damages 
lor the phobia which manifests itself In the nervous tiC 
and stammering when there IS no physical contact bet­
ween the negligent Instrumentality (the piece of gfass) 
and the plaintiff 



Fifth, assume the basIc sltuallon, except that now the wife 
IS suing She suffered a nervous breakdown and IS un, 
able to walk in the shadow of a high-rise office building 
without exhibiting nervous symptoms such as a tic or 
stammer A limited number of lurisdlcllons, Including 
Caifornia, will permil the recovery of monetary damages 
for the emotional distress evidenced by these physicat 
symptoms when the ptaintiff merely suffers as a result of 
observing tho physicat Injury to a close relative Furtller. 
in California . recent caselaw Indicates that even without a 
physical mani festation of the emollonal distress, the Wife 
may be able to recover monetary damages 

D. Economic Harm 

Under California law. economic losses such as lost 
earnings or profi t are c learly recoverable as part of gen 
eral damages in a su it for personal injury based on negli ­
gence, In suits for property damage based on negli­
gence, routine or usual profits lost dUring the time neces 
sary to repair or replace the property are atso recover 
able 

E. Injury to the Public 

There may be circumstances under which earthquake­
related harm affects a conSiderable number 01 persons 
Under California Civil Code Section 3480, such an act by 
the tortieasor may create a public nuisance, The only 
remedies for a public nuisance are abatement, injunction 
or a c riminal sanction A private party may not sue for 
damages unless it "shows some speclallnfury, different 
In kind from that suffered by Ihe general public, ' Recov­
ery for damages In thiS kind of situation wi ll depend on 
whether a cour t will recognize a more or less large group 
of persons which is different from the general publiC , 
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v. Punitive Damage 
Tort law makes a dlsllnctlon between Inadvertently and 
delrberately risky conduct. If the negligent conduct is In­
advertent. the plalnllff may recover the type of damages 
described above, Such damages are compensatory , in ­
asmuc h as they are theoretically designed to compen­
sate the plaintiff for his her inJuries, 

However, II the defendants behavior can be labelled as 
deliberate or reckless, not only can the Jury require the 
defendant to compensate the Vict im, it can also require 
that the defendant pay punitive damages, Such dam­
ages are theoretica !l y designed to both punish and deter 
the defendant , and others slmllarty situated , from en­
gaging in the same type of reckless behavior. Whether 
behaVior can be termed reckless depends, in part, on the 
extent to which the defendant deliberates over the al ­
legedly tortiOUS act or omiSSion 

For example. the owner of a building may be aware of the 
risk Inherent in some of the structural features of that 
building, However, the owner decides that the remedies 
do not totally eliminate the risk and cause unacceptabte 
distortions in the bUltdlng In such a case. a Jury may 
label the risk benefits decIsion making process as a 
conSCIOus disregard for human safety and subject that 
individual to t,ability for punitive damages, 



VI. Legal Defenses 

A. Act of God 

In non- legal terms. any natural phenomenon can be 
viewed as an act of God In that sense. no one would be 
liable In tort for any damage Wh lClllS caused by such an 
act of God. However. lega lly. the defense IS avai lab le 
on ly if the consequences of that act of Goc/ could not 
have been anticipated and or avoided uSing reasonable 
means. This conclusion. and the fo llowing discussion. 
are based on exhaustive lega l research of tho act 01 God 
defense in Cali fornia caselaw and earthquake cases In 
all states . 

For example. one may argue that darnaglng earthquakes 
are so likely to occur in California that the reasonably pru­
dent person would always take precautlonmy measures to 
prevent or mitigate the harm or injury which might result 
from such an earthquake. Therefore, people operating 
under such circumstances owe a lega l duty to foreseeable 
vic tims to take such precaut ionary measures. The failure 
to take these measures would be a broach of that duty and 
the basis for a claim of negligence 

A broad "act of God" defense may fly in 
some lower courts, but there is less than a 
1-in-100 chance that the California Su­
preme Court would let such a ruling stand. 

PROF. GARY SCHWARTZ 
UCLA School of Law 

The act of God defense IS cornprl sed of two speCialized 
instances in which the defendant shows that (1) the 
defendant has not breached any duty to the plainti ff ; or (2) 
if the defendan t has breached a duty. there IS no causa l 
connection between the defendant's negligent act and the 
harm suffered by the plainti ff . In essence, this defense 
consists of a successful refuta tion of the plain tiff's attempt 
to prove one of the requited elements of a tort. 

Given advances in technical information regarding the 
probability of earthquakes and their effects on structures. 
one may argue that a reasonable person would take some 
preventive or rn ltigatlon measures against Injury and darn­
age from foreseeable earthq uakes Therefore, a defen­
dant has a duty to take reasonab le precaution against the 
foreseeable harm from collapse of an old two-story un-
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reinforced masonry building (circa 1925) located near a 
known trace 0 1 the San And reas fau lt in Los Angeles dur­
ing a 60 magnitude earthquake. 

If the defendant has met its duty of ca re but the act 01 God 
ci rcumvents such precautions and is the sale cause of the 
injury to the plaintiff , then there IS no causal connection 
between the defendant's ac ts and the injury. For example, 
the defendant may not. under the reasonable person ru le, 
be requi red to replace the build ing al together. However . 
dUring a particular earthquake of magn itude 6.0 with an 
epicenter one mile away. the only way to avert this darn­
age suffered by the plaintiff would have been to re place 
the bui lding . There IS probably no basis for liab ility. 
Moreover. In the even t of a great earthquake (an 8.0+ 
magnitud e quake of extended duration), one may ques­
tion whether any ac t of the defendant could have aVOided 
the resu lting harm. In such ci rcumstances. the act of God 
is the sale cause of tile harm. 

In summary. the act of God defense is avai lable In only 
three situations (1) the act of God itself is foreseeable and 
the defendant took all reasonable actions to prevent the 
harm from occurring but the act of God nonetheless 
caused harm or damage, or (2) the act of God is of such a 
type or magnitude as to be unforeseeable and the defen­
dant has not ac ted in a neg ligent manner wi th respect to 
dea ling Wi th that p llenomenon. or (3) the act of God IS o f 
such a type or magnitude as to be unforeseeable and the 
defendant has acted negligently but the negligence is not 
a cause of tho darnage or harm . 

B. Statutes of Limitation 

Statutes of limitation provide that legal action on a claim 
rnust commence within a ce rtain time period . Such limita­
tions are designed to prevent the prosecution of cla rms 
that have remained unasserted while evidence has been 
lost. memories abated and witnesses d isappeared. Even if 
the claim IS just, it is unjust not to put an adversary on 
notice to defend within the period of limitations. The right to 
be free of stale claims eventually prevails over the right to 
prosecute a claim 

The prec ise period of time applicable to a given action is , 
In Cali fornia, established by statute. The statute of limita­
tions "begins to run '" (i.e .. commencement date for deter­
mining the period of time) when a legal rernedy is avai la­
ble. In tort cases. this usual ly occurs when the plaintiff 
discovers, or should have discovered. the harm or injury 
complained o f. Under ce rtain c ircumstances the statute of 
limitations may be tolled. For exarnple, if the statute of 
limitations is for a five-year period, and the defendant is 
absent from the State of California for one year, the plainti ff 
has a total of six yea rs in which to bring the SUIt. An enu­
meration of the various ci rcumstances under which a sta­
tute of limita tions may be tolled is beyond the scope of this 
Guide. 



C. Disclaimers of Liability 

Many businesses insert form provisions In therr contracts 
in which (1) the business asserts that il has no lort liabilily 
under specified. or all. circumslances (disclaimers); or (2) 
the other party to the contract agrees that it wi ll reimburse 
the business for any claim against the business ariSing out 
of the contract (hold harmless clauses). Under California 
law. disclaimers of liability for negligence are invalid if they 
already "affect the public interest." It is c lear that if the 
fo llOWing six factors are present then such a disclaimer IS 
Ineflective 

o the business IS generally suitable for pub lic regula­
tion; 

o the service provided is of great Importance to the 
public or a practical necesslly lor some members of 
the pub liC, 

o the defendant ho lds itself out as will ing to prOVide this 
service to the general public ; 

o there is unequal bargaining power between the de­
fendant and the victim ; 

o the discla imer IS included In a standard form contract 
lacking any arrangement whereby the disc aimer can 
be deleted; and 

o the relationsh ip between the delendant and the vic-
11m places the victim basically under the defendant's 
contro l. 

To date, It is clea r that California law Will Inva lidate a tort 
negligence disc laimer even though the plaintiff does not 
estabish all six of the criteria set lorth above. However, it is 
unc lear what combinations of less than SIX are needed to 
invalidate such disclaimers 

D. Contributory Negligence 

If the plaintiff is also negligent and such neg ligence IS 
a contributing cause of injury, then such contributory 
negligence may be a defense in an ac tion based upon 
negligence of another. If contributory negl igence is 
proven, It may bar or reduce the plaint iff's recovery. 
The modern trend is away from the use of contributory 
negligence as an absolute bar to recovery and toward 
a comparative negligence standard. 

Under the latter system. a jury is asked to ass ign re la­
tive fault for the inlury between the plaintiff and the 
defendant. In some states, damages are apport ioned 
between the plaintiff and the defendan t up to the poin t 
where the plainti ffs negligence is equal to or greater 
than that of the defendant. After that point, the plaint iff 
is barred from any recovery. In a small number of 
states, Including Cali fornia, damages are apportioned 
in di rect re lationsh ip to fau lt. 
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VII. Methods of Proof 

A. Background Knowledge 

Background knowledge is that body of Information which 
a jury uses to eva luate and ana lyze the eVidence pre ­
sented at a tnal and which Itsell need nott.1e proven at 
that trial. For example. If an earthquake causes panes of 
gtass to fa it from a high-rise office building. the ptainti ff In 
a su it aga inst the eng ineer lor negligent design must 
prove that the method of securing the glass was neg li­
gent, but probab ly need not prove that glass is britt le 
and. once broken. very sharp. The latter IS common 
knowledge and the court assumes till S In formation can 
be employed by a ju ry wi thout formal proof In a court 
of law. 

In a written survey of 88 company oilicials and persona l 
interv iews of t 07 such olfl cials. ABAG sought Inlormatlon 
regarding their perception of ea rthquake Ilazards. In de­
sc rib ing the level of awareness of earthquake hazards in 
thei r industry or profeSSion, nearly ha lf the company 0 111 -

cials c haracteri zed awareness as modera tely high . The 
same group also fe lt that an earthquake Within their 
geographical area will occur within the next fitty years 
and cause moderate to seve re property damage. The 
o ft icials su rveyed and interviewed also charac terized 
earthquake awareness among the general public in 
California as very high An un tested quest ion is the 
amount and type ot information regard ing earthquakes 
which a cou rt wi ll permit a lay Jury to make use of as 
common or background knowledge In evaluatrng the 
evidence presented to them in a law SUit seeking to im 
pose tor t liabili ty for earthquake-related damages. The 
more in formation the cou rt permits to enter as common 
knowledge. tile easier will be the plaintif f's burden of 
proal 

B. Experts' Opinion 

Conversely. the opinions and attitucles of expert s in 
ea rthquake-related fie lds of knowledge and emergency 
services fields are Important since a court o f law wi ll 
permit expert testimony on sublects suilic iently beyond 
common experience that such testimony would assist a 
jury in reaching conclusions ot fact Specific rules re­
garding the basis for expert testimony and how such 
experts may be used at trial are beyond the scope of this 
repo rt. 
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VIII. General Experts' Opinions 
ABAG, in coni unc tion with Solem & Associa tes and H. J. 
Degenko lb, developed and transmitted a written ques­
tionnaire to experts in geology. sorls and foundation en­
gineenng . st ructural englneenng, architecture, 
emergency se rvices, emergency medic ine. emergency 
response , finance and insurance. Of the 81 question­
naires transmitted, 47 were returned . The sample was 
selected for ItS expertise and Interest in earthquake 
hazard s and was not scient ifica ll y drawn nor large 
enough to permit soph isticated stallstical analYSIS. How­
ever. the results proVide a strong Ind ication of the knowl­
edge and attitudes of those professiona lly involved with 
earthquake hazards and earthquake hazard mitigation. 
The individuals su rveyed probably lorm a core group of 
experts which would be d rawn upon by both plainti lls 
and defendants in an attempt to prove o r disprove facts 
necessary to Ihe Imposit ion 01 tort liabil ity under given 
CIrcumstances. Thi s section reviews the findings of the 
su rvey and gives a genera l outline of what may be a 
consensus on what might be reasonably expected in an 
earthquake and how one might reasonably aVOid some of 
the hazards inherent in an ea rt hquake 



A. Geologic Hazards 

One portion ol lhe survey was des igned 10 delermine the 
degree 01 hazard associated with particular geographic 
localions and geolog ic condilions for Iwo speci fied 
types of structures. 

General ly. the subgroup of experts in geology and soils 
and foundation eng ineering. and the ent ire group of ex­
perts. agreed in their subjec tive estimates of the exlent of 
damage resu lting from hazards posed by various 
geo log ic cond itions. They fe lt that a damaging earth­
quake (magnitude 6 or more) on the San Andreas fault 
probably will occur within the next 10 years in 1he Los 
Angeles area. Such an earthquake was felt to be only 
slightly less li kely to occur on that fau lt in the Cent ral 
Coast area or in the San Francisco area in the same 
1 O-yea r period 
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The rank ing by these experts of severa l hypothetica l lo­
cations is shown below 

Experts ' Ranking of Likelihood 
of Substantial Property Damage Occurring 

to a One-Story Wood-Frame Structure 
in the Event of a Magnitude 7 + 

Earthquake at Varying Locations 

On a known active trace of the San Andreas 
Fault 

On a si te corresponding to an act ive fau lt trace 
shown on a map issued by the California State 
Geologist pursuant to the A lqu ist-Priolo Special 
Studies Zones Act 

In an area of Bay mud in the VICinity of San 
Francisco Bay 

100 leet lram a major active Jaull on IYP,cal 
all uvial materials (valley soil) 

On loose we ll -graded . water-saturated sand in 
an area ten mi les from a majOr active fau lt 

One mi le from a majOr active fau lt on tYPical 
alluvial matenals (val ley soil) 

In the Inundation area of a dam 

On a hi ll Side With topographiC features ind ica­
tive o f past, but not recent. landslides ten miles 
from a maJOr active fault 

On the coast In an area identi fi ed as being 
subject to a SOO-year tsunami (t idal wave) 

Ten miles from a major ac ti ve fault on tYPical 
allUVial materials (valley soil) 

On bedrock on a hi llside with no history of major 
landslides ten mi les from a major ac ti ve fault 

On loose we ll -graded, water-saturated sand in 
an area 100 miles from a major active fau lt 

100 miles from a major active fault on tYPical 
allUVial materials (valley soil) 

Highest likeli­
hood of 
Damage 

r 

Lowest Likel i­
hood 01 
Damage 



B. Structural Hazards 

Another portion of the su rvey was designed to determine 
the degree of hazard associated with particular types. de 
signs and ages of structures at a single. given location 
during a magnitude 7 earthquake This magnitude eartll 
quake was chosen because 01 the likelihood of significant 
damage occurring over a fairly large area. Degree o f 
hazards varied with building type and date of con­
struction . 

There is significant and Irequent disagreemen t between 
the st ructural eng ineers and architects and the overall 
group in their respec tive evaluations of the hazards posecl 
by specific types of structures. The respondents ca lled 
Solem & Assoc iates with the most questions or indicated 
the most uncertainty with their answers to this section 

Buildings designed to five times the code 
standard can still fall down in earthquakes. 

HENRY DEGENKOLB 
Structural Engineer 
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The performance of specific types of buildings under 
these ci rcumstances varied g reatly However. for any 
particular type of building . the experts assigned similar 
ratings to a wide range of performance cha racteristics. 
For example. structurat engineers and architects con­
sistently rated a two-story. unrelnforced masonry. wood 
ftoor and roof commercial struc ture built in 1925 as of­
fering lillie or no protec tion and maximum resulting dam­
age in terms of hazards to building occupants from 
building collapse. hazard to outside bystanders, damage 
to contents . and other hazard s. The same subgroup con­
sistently rated a publ iC g rammar schoo l buill In 1950 as 
performing well and affording good protection in terms of 
the same performance c llaracteristics. 

Structural engineers and arc hitec ts, as well as the ex­
perts in related professions. gave poor rating s for most 
performance characteristics to the three types of unrein­
forced masonry buildings out o f a list o f 17 buildings of 
varying construc tion and age 

• a two-story commerc ial store and of fi ce. unreln­
forced masonry. wood floor and roof . buill in 1925; 

• a five-story apartment house. unreln forced masonry 
walls. steel beams and Interior columns. wood floors 
and roof . bu ilt in 1925; and 

• a twenty-story o ff ice bU il ding . struc tura l steel frame. 
unrein forced masonry. built in 1927. 

The structural engineers and architec ts also expec ted 
damage and poor building performance for several per­
formance charac teristics of three additional buildings: 

• a one-story. Industrial or commercial building . tilt -up 
walls. wood roof. bUilt In 1978; 

• a thirteen-story o ffice building. reinforced concrete. 
built in 1970; and 

• a twenty-story office building. reinforced concrete. 
c urtain walls . buill in 1967. (A similar building built in 
1980 had a signi fi cantly beller performance rating.) 

The overall group tended to perceive potential problems 
with these buildings as not being part icularly seve re. 



C. Emergency Preparedness 

The survey was also designed to determine the necessity 
of selected emergency precautions and services for 
given types of facilit ies Such precautions and services 
include emergency medicine. emergency response. 
emergency coordination and other related emergency 
functions . 

As in the answers to the section on geologic conditions , 
the experts in eme rgency services, response and 
medicine. and the entire group of experts, generally 
agreed in their evaluat ion of the necessity of most 
emergency services and procedures. The entire group 
ind icated that specia l design. braCing and anchoring 
of mechanical and electrica l equipment is the most 
essential precaution or emergency service for nine of the 
ten facili ties listed in the survey. Hospitals. more than 
other facilities listed . were believed to require a full range 
of emergency services and precautions. 

Many precau tions and services were felt to be essentia l 
for: 

• a faci lity handling toxic or explosive materials ; 

• a telephone facility ; and 

• an energy system (used for elect riC ity or natural gas 
distribution) . 

. y/ 
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The entire group felt that several precautions were 
essential lor an off ice building of eight or more stories 
Moreover. It was the only type of facility to which the 
emergency personnel gave a higher rating on the need 
fo r certain emergency services and safety precautions 
than did the entire g roup of experts. 

Moderate emergency capabil ities were believed needed 
for a two·story commercial building and a single·story 
manufacturing plant. The least amount of on-site 
emergency capab ilities were believed needed for a 
three·story apartmen t bui lding and a single family home. 
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It is when preventive measures fa il that 
emergency response measures become 
important. 

ROGER PULLEY 
Senior Planner for California Office 
of Emergency Services 

D. Other Comments 

The responses to open -ended questions on the source of 
the informat ion used in answering tile surveys were re­
vealing Most of the soils and found alion engineers and 
geologists cited published li terature or a comblnalion of 
literature and experience as sources for tllelr responses 
while only a few ci ted personal opinion. experience or 
particular earthquake events. On the other hand. the 
structural engineers and architects tended to c ite experi ­
ence and opinion. rather than publi shed elata . 

As noted previously . the tort liability of a non-expert will 
depend In part on whether a reasonable person would 
have acted on available knowledge regarding earth­
quake Ilazards and earthquake hazard mitigation meas­
ures to reduce the risk of harm or damage in a given 
situation. Knowledge based on personal experience or 
opinion of experts in speCialized field s will probably be 
less support ive of findings of tort liability Since that 
knowledge may be (1) less accessible to the average 
reasonable person and (2) less certa", The same con ­
clusion should also be true in evaluating the poten lial 
liabili ty of a design professional. How ver. in this in­
stance. the lack of documentalion affects whether the 
particular information would In fluence the comparable 
decisions of other professionals. 
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E. Consensus 

ThiS survey indicated a st rong trend toward s consensus 
among the recognized experts regarding the Situations 
which const itu te earthquake hazards and appropriate 
means of mitigating those hazards. This consensus may 
provide a strong eVidentiary basIs for establishing 
a professional standard of conduct . In a SUit against 
profess ionals in the fields of architec ture. structural en ­
gineering. emergency planning . etc .. for negligent de­
sign or construction of a st ructure which proximately 
causes harm as a resu lt of an earthquake event. such 
pro fessionals may be held to that standard. Certainly in 
medical. legal and architectural malpractice cases. 
uncontradicted expert eVidence IS conclusive proof of 
prevailing standard of skill and learning in the locali ty. 

F. Documentation 

The credibi lity and we ight to be given an expert's 
testimony relies in part on the expert's demonst rated 
expertise and. In part. on the information on which that 
expert bases his her opinion An expert's reliance on 
uncontradic ted documentary evidence for hi s/ her 
conclusion would usually be given greater weight by a 
lay lury. The extent to which some 01 the experts 
surveyed rely more heavily on documentary evidence for 
their conclusions may provide those groups of experts 
with greater credibili ty In a trial 

G. Dissemination 

An expert is permitted to offer testimony only In those 
areas that are sufficiently beyond the common experi­
ence that the expert's opinion wou ld asslsl the trier of 
fac t. The extent to which specialized knowledge regard ­
Ing earthquakes IS disseminated to the public may create 
a foundation whereby the concurrence of an expert 
opinion will serve as conclusive evidence of the truth of 
that knowledge . For example. a commonly repeated pre­
caution which should be observed In all earthquake ­
prone locali ties is the storage of water and food for a 
three day period . emergency medication and battery op­
erated radio and lights. Wi th the increasing dissemina­
tion of this adVice, it IS more likely to be perceived as a 
common sense response which any reasonable person 
living in an earthquake-prone area might take. An ex­
pert's opinion that such steps are highly desirable may 
very well set in the lury's mind that failure to take such 
steps is unreasonable and hence negligen t. 



Some Observations on the Probability 
of a Tort Claim 

Throughou t thiS discussion It IS Important to keep in mind 
that there IS only one case in the United States estab­
lishing tor t liabi li ty for ea l thquake-re lated damages or 
inlur ies . That case was a typical slip and fall In a retai l 
store where the spilled product resulted from an earth­
quake. The on ly oill er cases imposing liability are in the 
limited con text of workers compensation. The conclu­
sions are thus based on an analysis of general liabili ty 
rules applied to natural hazards in contexts where it is 
ex pected th at most of th e harm from an earthquake wi ll 
occu r. 

Lawsuits based on earthquake-related hazards or dam­
ages appear to be inevitable in the fu ture for a number of 
reasons. 

• The legal basIs for impos ing tort liability exists . The 
commonly perce ived lega l de fenses, suc h asact of 
God, may be re lative ly ineffective . 

• The apparent rapid progression in the state -of-the­
art knowl edge of earthquake hazards and mitigation 
measu res makes it easie r to establish a basis for 
imposing legal liabili ty. 

• The legal system has emerged as a potential too l for 
promoting safety, and is viewed as such by plain ­
tiff's attorneys. 

Interestingly, many of the company offic ials interv iewed 
as part o f this research e ffort offered their observat ions 
on the probabili ty of a tort c laim be ing made after an 
earthquake. 

Fi rst, most such off icia ls believed that large organ iza­
tions, or organizations with large insurance policies, are 
more li kely to be sued. They fe lt that potentia l plaintiffs 
are attracted to "deep pockets." Further, "dee p pocket' 
organizations may be more wi ll ing to payor to make 
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large r payments to plain l iffs to settle suits befo re trial. 
There is little empirical eV idence to support these 
propositions. However, they may in fluence prac tica l de­
cisions on whe ther to sue and for what amount. 

Second , these officia ls noted the general will ingness of 
peop le to sue, while d ifferentiating between urban and 
ru ral communit ies. The fo rmer was viewed as having a 
more litig iOUS population than the latter. Further, even 
though a la rgely ru ra l area may have a significant city 
located in It. the probabi li ty of an earthquake-related tort 
claim being fil ed In that city was believed to be low 
because of a perceived "sense of communi ty" that low­
ered the Will ingness to sue 

Thi rd , many respondents intuitively felt that infu rres or 
damage from small or moderate earthquakes we re more 
li ke ly to resul t in tort claims than a la rger earthquake. 
This common sense perception parallels the legal rules 
governing the manner in which the act of God defense 
operates. Responden ts believed that no one cou ld , or 
should, be held liab le for Injurres result ing from a truly 
catac lysmic event. Moreover, they fe lt that in the Wide ­
spread catastrophe of a great earthquake, there wou ld 
be litt le resources or attention which could be devoted to 
prosecuti ng, or pay ing, tort claims. However, where the 
natura l even t cou ld have been antiC ipated and pre pared 
fo r bu t was not, then liability should be imposed 

The key ingred ients o f a tort c laim may have come 
together recent ly A moderate earthquake occurred in 
the southern San Francisco Bay Area near the city of 
Morgan Hi ll in the sp ring of 1984. Some spectacular 
damage occurred to a few expensive new homes. ABAG 
staff has learned that some of those homeowners have 
retained lega l counse l 



PART B: 

Tort Liability 
as a Safety Incentive 

I. Motives for Earthquake Safety 
A. Theory 

1. Tort Liability 

As noted previously. tort liability may be used to promole 
sa fely. Presumably. In Ihose Instances where tort law IS 
so used . the cost of taking the measures which would 
have avoided the harm or damage IS weighed against 
the benefits from such measures II the cost exceeds the 
bene fi ts, neg ligence law would find no Ila l) ility since 
society would not wlsl, to encourage an Ineffic ient use of 
resources. On the other hand . if the benefi ts outweigh the 
risks and the step has not been taken . tort liabili ty would 
be Imposed in order to encourage that tort feasor and 
others like It to take the necessary measures In theory . 
therefore . the presence of tort liabili ty ac ts as a 
mot iva tion for earthquake sa fety. 

2. Non-Liabili ty 

There are also other factors motivating potential 
tortfeasors to take safety measures whic h are outside the 
tort law liability realm Such measures are not always 
compatible or consis tent with the usual assumptions and 
findings of tort law. 
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(a) Se lf Preservation 

Theoret ically, the poten ti al tortfeasor also has a natural 
deSire to avoid in jury to it sell , its employees or property . 
The g reater the potential damage that an aCCident would 
cause to a potential tortfeasar's own personal property , 
the less Significant negligence tort liabiti ty Will be in 
motivating that entity to take the appro pria te sa fety 
measures. 

(b) Economic - Contractual Obl igation 

A potentia l tortfeasor also has economic and contractua l 
Incentives to enact sa fety measures. First. where the 
potentlaltartfeasor IS a business enterprise, use of safety 
measures which permit the entity to continue conducting 
bUSi ness after a damaging earthquake has economic 
reward s. The economic motivation may overshadow ar 
duplicate the incen tive of potential tort liabili ty. Second, 
where the potential victims of the tortfeasor's failure to 
take appropriate sa fety measures are clients or 
customers, the resulting adverse publici ty which would 
result if the infu rteS and damages occur may cause such 
a signi fi cant loss of bUSiness as to make the tort liability 
incen tive relatively "'Significant. 



(c) Regulatory Requirements 

It has become increasingly common for the legislature to 
establish by statute or to authorize the adoption of 
regulations thai eslablish a standard or level of sa fety 
which ought 10 be undertaken by private entities . As 
noted above. this effort may supplement the lud lcially 
imposed incentive for safety by providing a minimum 
standard whereby negligence can be measured. In 
addi tion , the regulato ry scheme may include fi nes or 
penal ties which provide add itional Incen tives to take 
safe ly measures. 

(d) Altruism 

It is not unreasonable to assume that there is a ce rtain 
amount of altruism on the part of some potential 
tortfeasors . Altruism renders tort liability less signi ficant 
as an incentive for taking safety measures. 

B. Survey Results 

ABAG conducted a written survey and extensive site 
interviews to test the actual significance of lort liability as 
an incentive to laking safety measures. The written 
surveys were directed to three categories of individuals: 
(t) key company officials . (2) corporate legal counsel , 
and (3) design professionals . The in -person interviews 
were conducted with company officials and local 
government staff at four si tes of recent earthquakes and 
a site without a recent earthquake for control purposes. 
The mail su rvey and interview samples were 
supplemented With add itional Interv iews of company 
offic ials in selec ted business sectors. It IS d ifficult to 
ascertain the degree to which the survey results may 
have been skewed by the fact that It originated from a 
governmental agency. by fears of "reprisal" or by a 
presumption thai a "wrong " answer would prompt 
governmental regulatory action. However, it should be 
noted that despite the differences in sampling and 
survey methodology. the responses remained 
consistent. 

SITES OF RECENT CALIFORNIA EARTHQUAKES 
CHOSEN FOR INTERVIEWS OF COMPANY OFFICIALS 
AND LOCAL GOVERNMENT STAFF 

r 
REDWOOD CITY 

(CONTROL) 

LIVERMORE 
VALLEY 

SAN FERNANDO 
VALLEY 
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IMPERIAL VALLEY I 
EL CENTRO 



The company offic ial s In lervlewed expressed pnde In 
their safety programs. The program emphasIs tends to 
vary by type of business or Industry Earlhquake sa fety 
programs of manufacturers and of elec tronics and othel 
high technology industries emphasize worker safety . 
evacuation. emergency medica l capabilities and fire 
control. Safety programs of bUSiness olilces emphasize 
public safety. Insurance. and record s recfundancy. 
Larger companies who could aliord to have at least one 
person whose primary responsibility wa s sa fety or 
disaster preparedness lended to have more complete 
and more formal programs. Re tail service businesses 
also tended to have more comprehenSive programs. 
apparently because of thell concern with worker sa fety 
and the volume of third parties (customers or viSitors) 
passing through their premises. The companies wi th the 
most comp lete programs were usually the most highly 
regulated. and included hospitals. ul ilities. and 
companies handling large amounts of hazardous or 
nuclear matenals. 

The primary mOlival lon for developing eart llquake 
preparedness and general sa fety programs was never 
liability as perceived by the company olilclals 
interviewed Liability was Viewed as having a small to 
insign ificant impacl 

C. Conclusion 

The survey apparently confirmed Ihe poss lbllily Ihal 
non-liabilily incentives are more Slgni licant Ihan lort 
liability in sa fety enhancement. Reasons lor earthquake 
safely prog rams discovered in Ihe legalrcsearch are 
similar 10 those mentioned by company offiC ials. 

Christian Brathers 

Historic Winery Closes 
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Non-Liability Reasons for 
Earthquake Safety Programs 

From Legal Research 

Economic Contractua l 
Incen tives 

Regulatory Requirements 

AltrUism 

Olher 

From Surveys and Interviews of 
Company Officials 

Good business practice 
minimizing damage 10 the 
company's bUildings and 
equipment and maximizing the 
ability to continue bUSiness 
operations and earn Income 

The public image resu lt ing from 
acting. or not acting 
responSibly 

-Compliance with app Icable 
regulations 

- Worker safety (i.e .. concern lor 
the well being of fnends and 
assoclales) 

Employee morale and 
union -management re lations 

Concern for public safety 
(VISitorS. customers and 
bY-Slanders) 

Key company offiCials who are 
personally commllicd 10 
eart hquake or disaster 
preparedness and provide 
needed leadership 

- Media publicity on IIle need lor 
ea rthquake preparedness 

Aggressive programs o f the 
company's insurance ca rrier or 
local fife department 

This newspaper article, which appeared in the 
March B, 19B4 edition of the San Francisco Chroni­
c/e, emphasizes the existence of unsafe buildings in 
earthquake country. Although winery officials ex­
pressed concern for the safety of their empfoyees 
and thousands of visitors, the issue of potential lia­
bility was a part of the decision. 



II. Effects of Liability Rules 
on Earthquake Safety Measures 

A. Theoretical Deficiencies 

Any theore tical considerat ion of tort liability rules as an 
incentive to undertaking safety measures must also 
consider some of the deficiencies inherent in such a 
framework . Previously this guide has discussed some 
practical reasons why tort liabili ty is not necessarily a 
dominant incenti ve for earthquake sa fety. Theoretica l 
defects may also d irectly undermine its effectiveness. 

1. Uncertainty of Rules 

First, tort liability rules themselves are both uncertain at 
any given moment and In a state of continuing change. 
To a certain extent, this uncertainty IS inherent in any 
system wh ich rests on an after-the-fact analysis of 
individual cases. It may be effectively argued that any 
uncertainty regard ing the rules merely results from the 
fai lure of the defendant to accurate ly and adequately 
assess the situation to determine whether addi tional 
safety measures are warranted . ThiS concept is more 
fully discussed below. However, tort law is also uncertain 
in that it can impose liability in areas where no liability 
previously existed. To that extent. there is true 
uncertainty as to whether liability is a concern when the 
defendant is acting in a certa in arena. 

2. Avai labil ity of Information 

Second, the theory of negligence law opera tes on the 
assumption that the defendant has considered the 
probability and severity of the risk incurred and has 
evaluated the advantages and disadvantages of the 
available alte rnatives. This may not, in fact, be possible . 
Or, if it is poss ible, it may not be practica l. Any given 
action can generate a virtually infinite range of potential 
liabili ty. For every actor to fully analyze all the potential 
risks and each potential alternative would impose an 
enormous cost on every action. It is not always desirable 
to Incur such cos t. Therefore, a vast number of decisions 
are made wi thout the full analysis upon wh ich thiS theory 
of negligence law is premised . 

3. Assumptions of Rationality and fnadvertence 

Third , the theo retical model assumes the defendant acts 
in a rational manner and that there IS no truly accidental 
or inadvertent action which disrupts the carefully laid 
plans of mice and men. It is safe to assume that there are 
some individuals in society who are not able or inclined to 
make the kind of calculations which are basic to the use 
of tort law as a safety incentive. Moreover, even 
individuals so inclined may very often find values that 
cannot be ra tionally included in the tort law calculation 
may determine their ac tions. Under such circumstances, 
tort law provides no safety incentive. 
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By the same token, given the large number of risks which 
may result from any given activity, even if the individual IS 
inclined to properly assess the ri sks and balance them 
against the benefits to be derived from additional safety 
measures. there may be times in which that entity 
inadvertently fails to recognize the ris k. Again , tort law 
has no sa fety incentive effect on such si tuations. 

4. Determining Damages 

In certain instances, e.g. permanent disability and death, 
the damages awarded do not fully compensate the 
plaintiff for the harm incurred . Thus , tort law wi ll provide 
an inadequate incentive for safety when a defendant's 
conduct creates a risk of death or very serious injury. This 
seems to be generally applicab le to earthquake hazards. 

5. Costs of Li tigation 

Finally, the use of tort law as a safety incentive does not 
explici tly take in to account the cost of utilizing the Judicia l 
system to recover damages for In jury or harm . To some 
extent, the cost of entering the system as a plaintiff is 
lessened by the willingness of some attorneys to 
prosecute the case on behalf of such plaintiffs on the 
basis of a contingency fee arrangement. To the extent to 
which the defendants are insured through third part ies, 
the cost of defending a suit may be assumed by that 
company. Therfore , some marginal or meritless claims 
wil l be settled to avoid high legal fees or potential 
damages. Also , marginal or meritless defenses may be 
util ized to force a pla intiff to sett le by ra ising the spectre 
of a protracted and expensive legal battle. 



B. Survey Results 

The surveys and interviews conducted I)y ABAG staff 
also revealed information regarding lI,e extent 10 which 
liability rules affect the corporatlon 's adoption of 
earthquake sa fety measures 

1. Concern for Liability 

Over three-quarters of the design professionals had 
observed concern about potenllallrabllrty for earthquake 
hazards within therr company Only two fifths of the 
company off icials surveyed had observed such concern 
The absence of concern was generally attributed to the 
fact that liability had not occurred to the officials as an 
issue. In the Interviews. many company officials noted 
that therr concern was slight or nonexistent because 
potential liability had been dealt will, through the 
company's insurance. onglneerlng design. or safety 
programs. 

2. Uncertain Liability Rules 

Close to three-quarters of both groups surveyed. as well 
as the company off icials Interviewed. felt that liabil ity 
was so uncertain that It was d ifficult In many instances 
to predic t the potential liabili ty Implications of lI,ei r 
company"s various aclivities. While almost three -quarters 
of the company officials surveyed believed that 
uncertainty about potential liability has lillie or no effect 
on company decisions. only half of the design 
professionals had such a belie f. More than a quarter of 
these professionals felt that uncertainty atlOut potential 
liabil ity contributes to the mitigation of eanhquake 
hazards by encourag ing aggressive safety measures by 
the company In the Interviews. many company off icials 
indicated lI,at uncertainly caused them to use common 
sense. to try to ac t reasonably. and to purchase 
insurance. 

3. Comprehension 

Both the company offiCials surveyed and Interviewed. as 
well as the design pro fessiona ls. believed that they 
understood the general issue of liability and perhaps had 
a good understanding of some speCifiC areas. Manyof 
the officials interviewed also charac terized their 
understand ing of liability as detailed anel complete. ThiS 
greater understanding IS probably due to ABAG's efforts 
to contact the people best SUi ted In each company to 
respond to the questions. 
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Three·flfths of the company off iCials and design 
profeSSionals surveyed believed that companies in 
Cali fornia could be held liable for a neg ligent failure to 
reduce known earthquake hazards. Close to a thi rd were 
uncertain whether companies would be held liable. Less 
than one· ten th felt that companies could not be held 
liable The results of the interviews were similar 
Company offiCials who were Interviewed mentioned 
several Situations where liability could exist. inc luding a 
known hazard . a small earthquake. a large visible 
company. media publicity about mitigation, disregard for 
codes or regulations. and failure to be reasonable or use 
an appropriate standard of care 

Compared to those surveyed who did not note a concern 
wi thin their company for liablity for earthquake hazards. 
those who did tended to believe that seismic safety was a 
higher priori ty in thei r com pany and that thei r ernergency 
preparedness program was stronger. However, no 
consistent re lationship could be found between the 
perceived degree of liabili ty for earthquake hazard s or 
the uncertainty of general liabili ty and a company's 
awareness of or response to earthquake hazards. 

One effect of uncertain liability rules is to 
keep lawyers employed. 

Anonymous Company Official Surveyed 



C. Conclusion 

As a practical matter, ABAG 's sample appeared to reach 
sound conclusions regarding when tort liability wou ld 
be imposed and treated such liability in a reasonable 
manner during the decision-making process However, 
they apparently did so without thoroughly understand­
ing the rationale behind liabili ty rules. Moreover, the 
conclusion of the liabili ty analysis was not the decisive 
factor in taking action; it was merely one factor of many 
in a more complex decision-making process. With the 
possible exception of products liabil ity analysis, th is 
treatment does not appear to conflic t with the goal of 
liability as a safety enhancer. 

] 
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III. Impacts of Liability Insurance 
and Risk Management 

A. Theory 

The tort neg ligence liability system tolerates. and In some 
Instances encourages. use of liability Insurance By 
relieving the Insured of the Immediate burden of liability. 
such Insurance general ly greatly weakens the 
deterrence value of the negligence liability rule For 
example. if a speCifiC course of action Incurs a $ t 0.000 
risk which may be eliminated by a $7.000 expenditure to 
take sa fety measures. the availability of liability Insurance 
to assume the $10.000 risk at a premium cost that is 
substantially less than $7.000 grea ily reduces the actor"s 
Incentive to spend the $7.000 on sa fety measures The 
Insured perceives a net risk of zero compared to a 
$7.000 safety expenditure. This perception may be 
incorrect under a more sophisticated analys is. but the 
extent that Insurance actually reduces the Incentives illat 
would operate in the absence 01 Insurance IS well 
recognized in the economic literature. It IS re lerred to as 
the problem of moral hazard There arc. however. several 
ways to reduce Ihe impac t 01 thiS moral hazard. 

There is a misconception that insurance 
a/ways makes the insured who/e. For an 
operating business, there will be expenses, 
loss of time and costs that are not covered by 
insurance. 

BRUCE OLIVER 
Attomey for Kaiser Aluminum and 
Chemical Corporation 
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First. It is clear that an actor is aware that the premiums 
paid on an insurance policy are not completely re turned 
to him or her in the lorm 01 payouts. The insurance 
company utilizes a portion of the premiums to pay 
necessary overhead and produce a net prolit. The actor 
may have enough assets to bear the prospect 01 a 
substantial tort Judgment In such a case . the defendant 
may well choose to d ispense wi th thi rd party insurance 
(and the associated costs). The actor will then self-insure 
by building up a reserve lund to cover some or all of the 
Inherent risks In ItS activities. Sell-insurance lor the full 
range 01 fisk Incurred In the ac tor·s activi ties eliminates 
the moral hazard problem altogether. and proVides an 
incentive lor the actor to reduce the costs 01 
self-Insurance by taking approp riate salety precautions. 

Second. the insurance company may oiler a policy with a 
significant deduc ti ble which represen ts the amount the 
actor IS willing to sell-Insure. The deductible reduces the 
size of the premiums. The actor must build a reserve fund 
su fficient to cover the risks inllerent in its activi ties up to 
the deductible amount. It can be said that the actor 
·· re tains some liabili ty. ·· The retention of some liabil ity also 
represents a retention of some of the incentive produced 
by negligence tort liability to take safety measures where 
it would otherwise be economiC and prudent to do so 

Third . an Insurance company may base premiums 
charged to an Insured on the Insured·s past record in 
incurring or avoiding negligence liabil ity . The premium 
scale transmits. to some extent. the safety incen tives 
normally produced by the tort liability system. However. it 
should be noted that the expenence ra ting depends in a 
large part on the credibility of the insured·s past 
experience In predicting futu re action. The larger the 
insured·s operations. tile more expansive and Ilence the 
more credible the expenence rating wil l be. 

Finally . if the physical condi tions wh ich may g ive rise to 
claims of negligence liability are in place at the time the 
actor applies for insurance. the Insurer may be able to 
inspect those cond itions and set a premium accord ing to 
the liabilities that might arise therefrom. This will provide 
Inducement for the ac tor to remedy hazardous conditions 
in order to reduce its premiums. 



B. Survey Results 

Two-lilths of Ihe company officials surveyed worked for 
companies which were largely self-insuring for tort 
liabil ities. while only 30% of the design profe ssionals 
worked for such companies. Earthquake insurance for 
property damage was more common among companies 
surveyed in general (30+%) than those of the design 
professionals (less than 10%). Similarly. business 
disruption insurance or insurance for consequential 
economic toss was four times more common among 
companies surveyed in general than lor those 01 the 
design professionals. 

One-fourth of the design professionals noted that their 
company had a formal risk management prog ram, wh ile 
more than one-third 01 the company off icials surveyed 
noted that their company had such a program. More than 
half 01 those working for companies with such a program 
be lieved that it had increased the awareness of thei r 
company's olficials of liability as a lac tor in decision­
making to a substantia l degree. 

Companies surveyed which had sell-insurance for tort 
liability, earthquake insurance and formal risk 
management programs tended to have more 
comprehensive earthquake preparedness programs 
than average. This relationship may be due to the higher 
occurrence 01 all three programs among large 
companies, ra ther than a cause-and-effect relationship 
exist ing between insurance coverage or risk 
management and exemptary earthquake preparedness 

SELF 
INSURANCE 

LIABILITY 

EARTHQUAKE SAFETY 
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C. Conclusion 

As noted , liability is lust one factor in the decision-making 
process. Part of the reason for the role It plays may be 
attri bu ted to business' abili ty to cover the Ilabit ity risk 
through insurance. In theory. insurance companies can 
use several mechanisms to promote earthquake safety 
measures. tn practice. it is unclear whether it is these 
mechanisms. or other factors cOincident with the 
presence of earthquake insurance. self-insurance. and 
risk management programs, which promote earthquake 
preparedness in some companies. 



PART C: 
Analysis of Hypothetical Situations 

Since one can betler understand liability concepts 
through the use of examples, Ihis sec llon analyzes sev 
eral hypothetical situations in lerms of tho posslbte 
theories available to a potential ptall,tl ff In claim ing tort 
liability againsl polential defendan ls The anal ysis draws 
upon the legal theon s previously discussed as well as 
some of ABAG's factual findings from liS surveys and si te 
interviews. These hypothetical si luatlons locus on eartl, 
quake liability and earthquake safety Issues. Other bases 
for tort liability may exist In a situation but Will not be 
analyzed. 

Courts Consider Other Issues Besides 
Earthquake Losses 

This prolect focused on the e ffectiveness and appro 
pnateness o f using tort Ilablllly to encourage the private 
sector to make greater efforts in mitigating earthquake 
hazards. In this process , tort rules were reviewed and 
analyzed as a basis for imposing Ilal)lllty for ea rthquake 
I,arm and damages The legal research indicated that 
tort rules can se rve as a basis for recovery in a va riety of 
ci rcumstances. Thus, in analyzing thiS senes o f hypo 
thetical situations, ten ta tive conclusions are drawn lI,a t 
indicate whether tort liability is a certain ty. a possibility , or 
nonexistent 

However, it should be noted that Ihls type of analysis 
serves to emphasize the availability o f tort liabil ity as a 
safety enhancement mechanism. In any actual lawsuit 
brought under the circumstances clescnbed , the follow­
ing addi tional factors come In to play 
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• Tl,e plaintif f will allege more than Just earthquake 
liabili ty as a basis for recovery. 

• The defendants will urge the court to balance the 
technical and soc ial benefits not related to ea rth­
quake safety which result from the alleged ly negl i­
gent behavior against the earthquake- related bene­
fit s o f the acts the defendant could have taken 

Thus, the legal analysis 01 these hypothetical si tuations is 
Incomplete; some legal and social considerations which 
are not based on earthquake hazards and mitigation 
measures are not fully explo red . Where a court con ­
cludes that it was reasonable for the defendant to opt for 
a course o f action that increases (or fai ls to reduce) 
earthquake hazards in ord er to serve some other techni­
calo r social purpose. no liabili ty for negligence will be 
Imposed . 



I. Hypothetical Situation A: 
Older High-Rise Office Building 

The company knows, either from its design profes­
sional or by a public inspection, that Its high-rise 
office building IS hazardous and could suffer dam­
age in a moderate earthquake either because of 
the facility 's design inadequacy or geologic setting. 
The company takes no action and a moderate 
earthquake then occurs, resulting in many injuries 
and deaths among its employees, lessees and 
members of the public. Building occupants trapped 
in the upper stories for extended pel/ods suffer ex­
treme psychological distress. 

The company may be negligent in tolerating the danger 
resulting either from Ihe building's inadequate design 
or geolog ic setting. In deciding this question, the jury 
must analyze the company 's actual behavior under the 
reasonable person standard. 

If Ihe origina l problem is a design inaclequacy, three per­
tinent issues are raisecl. 

• Is the design inadequacy one of which the company 
knew or should have known at the time the building 
was built? 

• At the time the company knew, or should have 
known, of the inadequacy, what actions were avait­
able to the company to el iminate the design in­
adequacy (i.e., redesign or structural retrofitting of 
the building), or to reduce or el iminate the risk 
posed by the design inadequacy (i.e. , c lose the 
building down, institute earthquake safety drills or 
other emergency services precautions)? 

• What are the benefits of these remediat measures 
weighed against the cost of instituting such mea­
sures? 
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In analyzing these issues, the standards by which the 
company wi ll be judged are supplied by the testimony of 
expert witnesses. Typical questions raised are the fol­
lowing. (1) Did the architectural and l or engineering de­
sign meet professional standards? (2) What design or 
retrofitting options were availabte either at the time of 
construction or at the time the company learned of the 
design inadequacy? (3) How effective are the alternative 
emergency services measures? As notecl previously, if 
the company is also the building developer, it may be 
held liable for the negligence of the professionals who 
contract wi th it to construc t and design the bui lding 
under legal theories of nondelegable duty, implied war­
ranty or strict liability. 

If the negligence lies in the selection of the site for the 
building , the foregoing analysis still applies. However, it 
should be noted that the practical alternatives are avail­
able primarily cluring the design phase when the building 
could have been relocated. 



Proving the magnitude of the risk of an ear thquake poses 
an interesting question. The possibility of the occurrence 
of an earthquake 01 a specific magnitude at the tocalron 
of the burldlng can be assessed In light of expert tes­
timony from seismologists, geologists and the like How 
ever, the extent to which such information IS dissemi ­
nated by such experts to the general publ ic may render 
the jury less suscept ible to expert testimony evidence, 

The company may raise the act of God defense to liability 
based on negligence, However, as noted above, this 
defense is merely an instance in WhlCll negligence may 
be disproved based upon the fact that ( t) the earthquake 
was of such a type and magnitude that It was not 
foreseeable and hence the plain tiff d id not owe a duty of 
ca re to the defendant , and (2) the earthquake, inde­
pendent of any act (or any reasonable precau tions whlcll 
could have been taken) by the defendant, IS solely re ­
sponsible for the injury or harm, 

For example, If a very foreseeable eartllquake of mag­
nitude 6 causes the damage, the act of God defense may 
not be available. On the other hand , a less foreseeable 
magnitude 8,5 earthquake may very well be an act of God 
which is so severe that it would have overcome any 
reasonable safety precautions, 

In ABAG's survey of company offiCials and design pro­
fessionals, a Signi ficant malorlty of each group believed 
that both the designers of a bUilding and the consultants 
who discover earthquake hazards In it wou ld probably 
not or definitely not be liable in tort for harm arising in a 
similar situation, However, a signi ficant majOri ty of each 
group believed the building owner would probably, or 
definitely, be liable. 

Under California law, It IS unclear whether a disclaimer 01 
liability in a lease between the company and lessees in 
the building would be valid. In any event, such a dis­
claimer would not protect the cornpany from sui ts by its 
own employees, guests, invitees and customers of the 
lessees or the company, the lessees employees or the 
general public . 

It is fairly clear that the Victims of the earthquake may 
recover for emotional distress, If the victim IS an 
employee and the emotional distress produces an occu 
pational disability, the Victim can recover 

Under the ci rcumstances, the plaintiff may req uest the 
irnposition of punitive damages on the company. The 
viabitlty of a punitive damages claim IS unc lear 
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II. Hypothetical Situation B: 
Rehabilitated Unreinforced 
Masonry Hotel 

The owner of a private residential hotel of unrem­
forced masonry knows that there is a Significant fisk 
of damage m an earthquake. The City has no pro­
gram (as permitted by California law) to require up­
grade of private bUlldmgs to a life-safety standard 
ra ther than full current Uniform Building Code com­
pliance. Although the buildmg owner is not reqUired 
by the Code to do any rehabilitation. he chooses. on 
the advice of design professionals , to spend 10 
percent of the money reqUired for complete com­
pliance With the current Code to achieve 80 percent 
safety . An earthquake occurs and there are some 
severe injuries, though substantially fewer casual­
ties than in other similar bUlldmgs where no re­
habliltallon had occurred. 

The analysis of this hypothetical situation IS Similar to that 
applied to Hypothetical Situation A. Two factual differ­
ences. and their Impact on the analYSIS, should be noted . 

First, the fact that the owner of the property in Hypotheti­
cal Situation B took affirmati ve action ra ther than failing 10 
act as d id the company in Hypothetical Situation A does 
not sig nificantly change the ana lysis. The issue merely 
changes from "was it negligent to take no action?" to 
"was it negligent to undertake only limited rehabili tation?" 
The types of evidence available to answer Ihe latter 
question include all of the types of evidence available to 
answer the fi rst question. 

Second, add itional standards are available, i.e. the Uni­
form Building Code and the California law permitt ing 
updating of buildings to life-safety standards. Usually , 
the defendant's negligence is presumed if it does not 
comply with an applicable statu le or regu lation and the 
non-compliance causes the kind of harm which the stat­
ute or regu lation was designed to avoid. In this instance, 
the standards established by the Uniform Building Code 
do not require any ac tion on the part of the defendant. 
Therefore, it is not applicable and there is no negligence 
per se. 
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However, Ihe standards established by the building code 
reqUirements may be evidence relevant to determining 
the appropriate standard s of behavior ,n this si tuation . 
Moreover, this assertion may be bolstered by the life­
safety standards legislation. If the Intent of the legislation 
IS to emphasize that even partial adherence to current 
building code requirements IS deSirable, then the prob­
abili ty that the building code is relevant evidence is in­
creased. 

With reference to the possibil ity of punit ive damages in 
this si tuation, It is clear that the building owner made very 
conscious and deliberative deCisions regarding the rela­
tive weight of the cost of remedial action and the resulting 
increased sa fety. Implicitly, the building owner would 
have had to spend nine times as much in order to 
achieve one-quarter again as much safety as the work 
actually performed . In light of current decisions under 
California law, this type of tradeoff would probably not 
support the imposition of punitive damages. 



In ABAGs survey of company OfflCI,lls illlt! design pro 
fesslonals. a significant malorlty In edcll {fIOUp believed 
the design professionals would proililiJly ," defin itely. 
not be liable If) tort under similar Circumstances, A si lln 
majority In each group made tile same p,oCjnOSls of tI,e 
bUilding owners' liab il ity 

III. Hypothetical Situation C: 
Rehabilitated Unreinforced 
Masonry Hotel 

Same as a/love, but/he City has il pro(Jram, and the 
bUlldmQ rehab,illat,on meets the Ille 'ill, 'ty stan 
dards prescflbed 

Til,s situation emphaSizes that mere compliance Wi th an 
applicable statute or reg ulation WhlCl, seeks 10 avo,d the 
harm that ult,mately results does not lnsulil le a defendant 
from liabili ty 

Seismic balance 
IF TIiERE Wl:.RE u Richter scale for 

politica l earthquakes, Palo Alto's pro­
posed ordinance on seismic safety last 

year would have regi'slcred an 8.4. The 
business community was dOing the shak­
ing - with anger. 

After a few aftershocks and several 
mon ths, the city's Seismic Sa fety Com­
mittee this week suggested a compro­
mise that should sat isfy the protesting 
property ownpr<; in n way thaI will im­
prove the overall se ismic sa fety of the 
city. 

The original proposal would have re­
quired all commercia l bu ildings to be 
mad e stable enough to wit hstand a 
strong earthquahc , spec ifica ll y, any 
unrein forced masonry bu ilding built be­
fore 1935 would have to be repaired. 
Since many of the buildings In downtown 
Palo Alto fall into Ihat ca tegory, a flurry 
of obJeclions iSSllf'O forth from the busi­
ness community. 

The committee's alternative would in-

This newspaper article, which appeared in the Oc­
tober 21 , 1983 edition of the Peninsula Times­
Tribune (Palo Alto , California), points out the inevit­
able controversy surround ing the adoption o f retro­
fitting requirements. Complying with such an ordi­
nance does not ensure that the building owner, as 
well as the design professional overseeing the 

stead requi r e that all commercial bu il d­
ings, old and new, be inspected by struc­
tura l engineers, and that the report on 
each building be on file at City Hall. No 
owner would be required to repair a se is­
mically unsafe bui lding, unless remodel­
Ing was done, 

The original requirement wou ld have 
mean t huge costs and untimely disrup­
tions for many downtown businesses. But 
the new version does~'t get the property 
owners comple tely off the hook. As com­
mittee Chai rman John Northway po inted 
out, a property owner will realize that a 
seismica ll y hazardous building's resa le 
value wil l drop and its owner's insurance 
costs and injury liability wi ll rise. 

Any ordinance Involving seismic sa fe­
ty involves considerab le guesswork. No 
one knows how force fully The Big One 
will hit Palo Alto. The ordinance must 
work to r ed uce hazar ds, but withou t 
crea ting huge cost bu rdens. The commi t· 
tee's proposal does tha i : it deserves the 
City Counci l 's careful considera ti on. 
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work, are shielded from liability. In the interest of 
fairness and of encourag ing businesses to support 
the adoption of such loca l ordiances, ABAG advo­
cates c hanges in existing California law to remove 
the threat of liability when buildings are retrofitted 
to locally estab lished standards. (See Part D.) 



IV. Hypothetical Situation D: 
New High-Rise Office Building 

The professionals des/gnmg a lO-storyoffice 
building comply wilh the prescriptive standards in 
all local building codes as interpreted by the city 
staff. The professionals know, and advise the owner 
or builder, that greater sa fety could be achieved 
with state-of-the-art design and construction 
techniques at little (5%) addilional COSI, but the 
owner elects to minimize costs. The suburban city 
building department approves the design. After 
construction and occupancy, there is a moderate­
to-strong earthquake, and an expert states that sig­
nificanlly greater injufles and damage to property of 
third parties (occupants and strangers) occurred 
because state-of-the-art techniques were not used. 

There are two areas of analysis in this hypothetical situa­
tion. 

• Are the design professionals' actions in recom­
mending and not implementing the state-of-the-art 
design negligent? 

• Is the owner's decision to uti lize the more conven-
tional design negligent? 

In analyzing the first Issue, it is necessa ry to elaborate on 
the term state-of-the-art. In thi s context, it can mean 
practices or techniques which are not used or applied in 
all situations and which have been recently developed . 
This becomes important in light of the standards by 
which a design professional wi ll be judged . That stand­
ard is usually stated to be the care that is ordinarily exer-
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clsed 111 like cases by reputable members of the same 
profession practicing in the same or similar locali ties. The 
design professionals' actions can be summarized as fol ­
lows: (1) notification to the owner of the increased safety 
resulting from advanced deSign techniques; and (2) pre­
paration of a more conventional design pursuant to the 
owner's request. 

There is no indication in the hypothetical situation that the 
design actually rendered IS, in and of itself, below the 
normal standards of the professiona ls in that or similar 
localities. If it is, then it is clearly negligent and the design 
pro fessionals incur liability both to the third parties who 
are injured as a result of the earthquake and the building 
owner. 



However. if the conventional design IS professionally 
sound. the critical question IS whether a responsible 
professional in the same or Similar locali ty In the ordin ary 
exe rCise of due care would have done mOle than note the 
availability of advanced design techniques and thei r 
benefits Additional measures which the design pro fes­
sional might have taken are (1) recommend that the 
owner use state-of-the-art techniques: (2) limit his her 
role to being adVisory with decIsions 10 be made by the 
owner; or (3) refuse to con tinue working for the owner 
unless the advanced design is chosen The latter step 
seems extreme and may create practica l and profes­
sional problems. However, employing either of the other 
two steps may very well be a standard by wh ich similar 
professionals act. If so. then the deSign professional in 
thiS hypothetical situation IS negligent Ii should be noted 
that mere compl iance With the local building code may 
be Introduced as eVidence of non-negligence. However. 
such evidence is not conclusive. 

In analyzing the second Issue. it shou ld be noted that the 
build ing owner may be liable If the architect IS negligent 
under the legal theories preViously discussed . Furthe r. If 
the architect took any steps to strongly recommend the 
state-of-the-art design or demand a disclaimer before 
deSigning along more conventional lines. he she may 
have effectively taken all reasonable sleps and caused 
the owner to take unreasonable sleps which would con­
stitute negligence. Moreover, given the apparent cost of 
the mitigating designs. there is a distinct possibili ty of 
punitive damages being Imposed against the owner. 

In ABAG's survey of company off iCials and design pro­
fessionals. a Significant malority of each group believed 
the design professionals would probably. or de finitely. 
not be he ld liable. There was no consensus of IIle survey 
sample on the issue olthe building owner's liability 
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v. Hypothetical Situation E: 
Hospital Facility 

The pf/vate hospital board knows that ItS fac ililles 
are located In an area where violent earthquake 
shaking must be anticipated. OUf/ng a moder· 
ate·to·large earthquake, the resulting ground 
shaking and ground displacement causes dys­
functions In use, e.g . rolling beds, destruction of 
pharmaceuticals, a failure of life support systems 
that result in injuries and death to pallents and 
others. In addillon, the hospital building IS unusable 
for the duration of the emergency. 
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Three types of injuries can be Identified in this hypotheti­
caf Situation (1) Injuries and death to patients, employ­
ees and guests directly resulting from uncorrected 
earthquake hazards: (2) Injunes and death to patients , 
guests and employees in the building indirectly caused 
by the earthquake and attendant hazards : and (3) in­
juries and death to members of the public otherw ise un· 
connected with the hospital caused by the unavailability 
of the hospita l' s medical services for the duration of the 
earthquake emergency. 

For the first type of harm, the only issue is whether the 
hazard that caused the injury or death was negligent , i.e. , 
whether there were reasonabfe precautions available to 
the hospital to minimize the earthquake hazard . Statutory 
and regulatory standards as we ll as the customary prac ­
tices of other hospita ls in simi lar localities may aid in 
resolving this issue. Further , neither the act of God de­
fense nor the existence of any negligence disclaimers in 
the contract between the hospital and its patients would 
appear to be effective in avoiding liability if the hospital 's 
performance IS substandard . 

In analyzing the second class of injuries, one may utilize 
a contract analysIs or a tort analysis. Under the former, 
the first question is whether the hospital has made an 
Implied promise to provide continuing medical services 
to patients it has accepted, and If it has, whether the 
hospital has used skill and diligence and good faith to 
render the services under these circumstances. Whether 
skilled diligence and good faith could have avoided the 
inlunes or death appears to fall again on the Issue of 
whet l1er the causes of the injuries or death are unfore­
seeable. In the hypothetical situation, the policy making 
body of the hospital is aware that earthquakes are a dis­
IInct possibility. Therefore, the pivotal question IS whether 
the dysfunctions could have been anticipated and 
reasonab ly avoided. 

The foregoing contract analysi s apparently dovetails into 
the more traditional tort analysIs Normally a defendant 
(in thiS situation the hospital) does not have an affirmative 
duty to render medical services. However, two important 
exceptions (noted above) seem pertinent. The hospital 
and the patient have apparently established a speCial 
relationship between themselves , and the hospital has 
apparently undertaken a senes of medical procedures as 
an in tegral part of that special relationship Under those 
circumstances, it seems reasonab ly c lear that a hospital 
has an affirmative duty to provide continuing medical 
services to its pa tients. The service rendered under this 
affirmative duty need not be perfect but only must con­
form to "that reasonable degree of skill, knowledge and 
care ord inarily possessed and exercised by (profession­
als) under similar circumstances." The analysis again 
focuses on whether the initial failure to prevent the dys­
functions from occurring was Itself negligent. Therefore, if 
the hospital IS responsible for the initial injunes or deaths 
occurring to patients resul ting from dysfunctions in the 



hospital's use, the hospital wou ld also I)c liable for the 
consequential Injuries and damages to otller patients 

In analyzing the third type of InjUries, consequential harm 
to vIsitors and employees IS not subjcct to the same af 
firmaUve duty or contract analysIs which would impose 
liabili ty on the hospi tal for ItS patients II IS fairly clear that 
a medical professional IS not required under normal Clr 
cum stances to render medical aSSISlancc to strangers. II 
IS unclear whether the eXistence of the employer em­
ployee relalionship between the Ilospl tal and its medical 
staff or the landownerinvitee l guest relationship between 
the hospital and third party vIsi tors to tile ilOspltal abro 
gate that general rule of non-liability 

It IS also unclear whether the hospital IS Ila tlle for harm to 
the general public caused by tile lack of medical alten 
lion which might otherwise have been provldcd by a 
functioning medical facil ity, II may be argued that the 
general public has a reasonable expectation that the 
hospital continue to provide medical se rvices during an 
emergency, Whether that expectation has been met 
under the speci fic facts of the hypothetical situation 
probably rests on whether the In itial failure to take pre­
cautions 10 prevent the Initial dysfunclion was In itsel f 
negligent. If so, the pivotal question IS Ihen whelher the 
harm suffered by Ihese third parties IS reasonably 
foreseeable. 

ABAG's survey sample of company officials and design 
professionals did not reach a majOrily viewpoint on Ihe 
hospital's potential liabi lity In Ihls si tuation 
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VI. Hypothetical Situation F: Private 
Natural Gas Utility Company 

Tile pnvate utility company providing natural gas 
discovers, through a study , that , in a moderate-to­
large earthquake, its emergency back-up systems 
would not be adequate to ensure continUing provi­
sion of natural gas for residentia l heating. The utility 
takes no effective steps to improve ItS emergency 
systems, and in the subsequent earthquake the 
system fails during the winter, leadmg to the loss of 
life of some elderly, infirm and infants, and severe 
hardships for al/ affected users . 

The first issue is whether the gas company's fa ilure to 
take effective steps to improve its emergency systems is 
negfigent. Under the sa fety incentive anafysis, do the ad ­
vantages of continued services outweigh the cost of de­
veloping the improved back-up systems? Statutory and 
regulatory standard s. custom and practice in the industry 
and expert witnesses regarding the effec tiveness of the 
alternative systems are examples of evidence wh ich may 
be pertinent. If the installation of the back-up systems is 
not req ui red under the reasonable person analysis, then 
there is no negligence at the onset and the gas company 
would not be liable. 

The act of God defense may be available insofar as pub­
lic utilities have not been he ld liable for interruptions im­
mediate ly resu lting from na tural phenomena such as 
hurricanes and lightning strikes. 

ABAG 's survey of company off icials and design profes­
sionals d id not reveal any consensus on the liabili ty of a 
utili ty company in this si tuation. 
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VII. Hypothetical Situation G: Gov­
ernmental Earthquake Watch 

A governmenl agency Issues a walch lilallhe 
chance of an earlhquake In Ihe area hao Increased 
from 1 percenl per year 10 20 percenl por year. The 
Siale Office of Emergency Services adVises people 
and companies IIlallhey should prepare lor a pos­
sible earlhquake, and should take steps necessary 
lor self-sufficiency for three days. The company 
does nothing. A major earthquake occurs and traps 
employees and vIsitors for three days Injuries and 
Illnesses are aggravated, there IS extreme distress, 
and some deaths result from Inadequate first aid 
supplies, food and waler . 

In this hypothetical Situation. the employees and VISitorS 
may have been prevenled from leaving the bui lding 
either by condi tions Within the building or oulslde the 
building . If the former IS Irue, and the cause of Ihe condl­
lions which trapped Ihe employees and vlsl lors can be 
altribu led to negligence on the part 01 the company. Ihen 
the company is probably liable lor the Inlulles and dealhs 
described . ThiS would be true regardless of whether Ihe 
earthquake prediction had been made and Ihe advisory 
warning given 

However, If conditions w,lh,n the bUilding preven l 
employees and visitors from leaving but such condi tions 
are not altributable to any negligence on the part 01 the 
company . or conditions outside the building prevent 
employees and viSitors from leaVing. the company IS li­
able only if the re is an affirmative duty to provide se lf-suf­
Ibency. 

As noted in the diSCUSSion of Hypothelical Silualion A. 
even though the company may have non negligently 
caused visitors and employees to be trapped In the 
building. It is probably under an affl/mat,ve duty to take 
reasonable steps to minimize the danger Whether the 
precautionary step of arranging for sel f-sufficiency was a 
necessary and reasonable step is an Issue to be decided 
at trial. The earthquake predlclion and the advisory 
warning would be submilted as eVidence that thiS was a 
reasonable and appropllate step for the company to 
take . Moreover, as noted previously, tile Widespread dis­
semination of some emergency preparedness measures 
and earthquake hazard knowledge is also eVidence of its 
reasonableness. 
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tn all other circumstances, the affirmative duty of the 
company must be based In part on the relation ship be­
tween it and the people who are trapped. It is unc lear 
whether the employerfemployee or the ownerl guest re­
lationship is su ffiCiently special to impose an affirmative 
duty. However, the warning and adVisory statement from 
the State Off ice of Emergency Services is evidence sup­
porting the existence of an aff irmative duty. Whether 
such evidence is sufficient IS unclear under the present 
law. Moreover. If the defendants' continued presence in 
the building is not necessi ta ted by the circumstances but 
is In part a voluntary decision to stay inside the build ing 
rather than risk hazards outside the building, then thei r 
claims to an affirmative duty on the part of the company 
are weakened . 

Finally, potential employer tort claims are replaced by the 
worker compensation system granting them limited re­
covery for injuries "arising ou t of the employmen t. " 

ABAG 's survey sample of company officials and design 
profeSSionals d id not reach consensus on the liability of 
the company in these circumstances. 



VIII. Hypothetical Situation H: 
Movie Theater 

A movie theater IS tocated In an area of known 
seismic risk. The number and toca/ton of emer­
gency eXits conform to local fire and pantc codes. 
An earthquake occurs and half of the eXits are 
blocked due to failing parapets and marquees . 
People panic and some people are crushed by the 
frantic occupants whtle attempting to leave the 
building. 

The lirst issue is whether the mOVie theater owners are 
negligent in tolerating a condit ion where ha ll ol lhe 
emergency eXits can be blocked by lalling parapets and 
marquees In an area 01 known seismic risk So long as 
there is a sul flclently foreseeable earthquake nsk. It ap­
pears that the condit ions described wou ld jus tlly lunher 
analysis by a jury on the basis 01 the appropnate eVI­
dence. lor example, standards and customs In the trade 
and expert testimony. 

The delendant's compl iance with the localille and panic 
codes is not eVidence 01 non-negligence. The code IS not 
designed to address the hazards g iV ing nse to tile In­
ju ries desc ribed . The design, location and number of 
emergency exits are intended to lessen the hazards as­
sociated wi th a file and a panicked group 01 people but 
not necessarily those associated with the blockage of the 
passages by an eartllquake. 

Assuming that the fa ilure to mitigate the possibility of the 
parapets and marquees blocking emergency exits con ­
stitutes neglience on the pa rt 01 the theater owners, the 
final critical concern is whether such negligence caused 
the ac tual injunes. Arguably, actions 01 the panicked fel ­
low theater goers caused the Inlury or the vic tim's own 
panicked behavior absolves the Iheate r owners from 
liabili ty. 

The second issue is that of the theater goers' possible 
negligence. Under Cali lornia law, the standard of care 
which a reasonable person must take In an emergency 
situation IS sign ificantly less st ringent than that imposed 
in nonemergency situations. If, even under thiS less stnn­
gent standard, a particular individual is found to have 
been negligent during the emergency, that person may 
still recover for injuries to himself or herself In those 
jurisdictions where the absolute defense of con tri butory 
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negligence has been abrogated However, In such luns· 
dictions the Size of the damages to be awarded will be 
lowe led by the comparative negligence rLile 

If the panicked behaVior of a theater goer Injures some­
one other than himself or 11ersell, and that conduct would 
not have occurred but lor the anginal neg ligence of the 
theater owner, the negligence of the theater owner still 
can be said to have proximately caused the Injunes 
complained of and the owner would be liable. Even In the 
instance where the ac tions of the panicked theater goers 
are found to be negligent, that only imposes JOint liability 
for the injunes on the fellow theater goer and the theater 
owner It does not absolve the theater owner of liability 
al together. In cases of JOin t liabil ity , one of the tortfeasors 
may be required to pay all the damages but IS then 
legally permitted to seek partial compensation from the 
other tortfeasor. 



IX. Hypothetical Situation I: On-Site 
Storage of Hazardous Material 

Several electromcs compames have on site storage 
01 hazardous matenals, mcludmg solvents and aCid 
platmg solutions. The storage conlorms to all per/l­
nent State and local regulations However. these 
standards do not require secondary cOll tamment 
facilities or above ground contamers. Earthquake 
resistant design IS specified In the UllIlorm BUlldmg 
Code. A major earthquake occurs, some storage 
vessels rupture and many pipelines and pipe­
vessel connections lall. The matenals contaminate 
the all, as well as leak mto storm drams, sewers and 
the ground. Illnesses, f1S11kills, and sewage treat­
ment disruption occur due to the wr and water pol 
lulion. Two months later, water supply a'lency 
monitors determme that thell ground water re­
sources have been contammated for an mdefllllte 
period. 

First, can the elec tronics companies be held liable under 
the theory of negligence? Mere compliance witll the State 
and local regu lations does not act as a shield to liabil ity II 
the companies have complied with the Uniform BUilding 
Code, that too does not provide a shield to liability. More 
over, the standard of behavior applicable to the elec­
tronics companies may well be higher than the normal 
reasonable person standard Where tile 11arm that might 
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be caused IS as pervasive and as far- reaching as that 
presented here, the cou rts migh t conclude that a defen­
dant IS under an obligation of the "highest care and d ili­
gence " Under such a standard, It IS much more fikely 
that the companies woutd be found negl igent 

There IS also the possibi lity thatille companies' ac tivities 
In stollng hazardous materials IS an ultrahazardous 
ac/lvlty which would Impose stnc t liabili ty for any harm 
resutllng from such acllvi ty. The Federal Fifth Circuit 
Court and the Louisiana Supreme Court have recenlly 
dec ided that sto rage and disposal of hazardous wastes 
are ultrahazardous activi ties. Assume that in the 
hypothetical si tuation the apptlcable legal rule IS that 
storage of hazardous matenals conslltutes an ul­
trahazardous activity. The critical question then IS 
whether the inluries resu lted from mere sto rage of the 
hazardous material. If the storage techniques used were 
vulnerable only In the event of an earthquake but not in 
any other more common natural phenomena, then argu­
ably the Inlulles did not result from the storage of the 
hazardous matellals, but from the earthquake. Under 
these ci rcumstances there may be no liabili ty under the 
ultrahazardous activity rule. 

The final Issue IS the precise harm for which damages 
may be recovered. Clearly, the illnesses and fishkills in 
pr ivate waters would be compensable. However, disrup­
lions to sewer services and contamination of the ground 
waters would constitute public nUisances and, as such, 
the only remedies under California law are an action for 
injunction or abatement o f the nuisance. Neitller the pub­
liC ent ity bring ing that ac tion nor a private ind ividual can 
recover damages. 



x. Hypothetical Situation J : 
Manufactured Housing 

A company manufactures pre-fabrica ted housing. It 
distributes 90 percent of its product to areas of 
known seismic risk. The houses are constructed to 
applicable code standards and located on perma­
nent foundations in an area of Bay fIff. The de­
veloper hlfes a private contractor to construct 
standard pier foundations and to attach the home 
sections to each other and to the foundations . A 
moderate-to-Iarge earthquake results in severe dif­
ferential settling and violent shaking that causes the 
home sections to become detached from each 
other and from the foundations , making the homes 
uninhabitable. Is the manufacturer strictly liable? 

There is the possibil ity of negligence on the part of one or 
more of the fol lowing the manu facturer: the developer: 
and the private contractor. 

The manu facturer may have been negligent in not de­
signing the pre-fabr icated housing to withstand the level 
of ri sk inherent in its market area. Moreover , the man­
ufacturer may have also been negligent in failing to warn 
its buyers and instruct them as to the appropriate mea­
sures to be taken in such areas. 

Second, the developer may have oeen negligent either in 
purchasing a product wh ich is not appropriate fo r an 
area of high se ismic risk or in failing to make appropriate 
arrangements for securing that product to a foundat ion. It 
should also be noted that under Cal ifornia law, the de­
veloper is also liable for the negligence of the private 
contractor. 

Third , the con tractor may have been negl igent in fai ling 
to provide earthquake-res istant foundations for the pre­
fabr icated housing 

As noted above, there is generally a rule of str ic t liabili ty 
applicable to defective products. Under California law, 
mass-produced , standard ized homes developed by 
large-scale developers constitute a product subject to 
the strict products liability standard. Under Hawaii law, 
pre-fabr icated housing has been directly held to be a 
product fo r st rict product liability purposes. Given the 
manner in which pre-fabricated housing is manufac­
tured , distributed and utilized , California courts almost 
certainly would find that pre-fabricated housing is a 
product for str ict products liabili ty purposes. Other juris­
dictions employing the str ict products liability rule wou ld 
probably follow suit. 
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If the strict liability standard is applicable, the plaint iff 
must prove a defect in order to recover. 

There are two potenlial defects In the pre-fabricated 
house: (1) the house IS defectively designed In that it is 
too suscept ible to being detached from the foundation : 
or (2) it IS defec tlv in that it was placed on the kind of 
foundat ion set forth in the hypothetical situation. Under 
California law, a product is defective in design onl y if the 
risk in that design exceeds the benefits, or the product 
fails to conform to ordinary consumer expectations. Once 
the plaintiff proves some risk in the product's design, the 
burden of establiShing that the benefits outweigh the 
risks shi fts to the defendant. Moreover, the risk/benefit 
test rnay be applied from a posllion of hindsight, utilizing 
information that may not have been available at the time 
of the product's original sale. The standards established 
by the consumer expectation portion of the design defect 
standard is very unclear. 

Despite the fac t that the pre-fabricated housing may be­
come defective only after be ing placed on its foundations 
and after the product leaves the manufacturer's hand s, 
the manufacturer may slill be held str ictly liable for this 
defect under California law. 

It should be noted that the damages suffered are largely 
economic. In strict liabili ty cases, it is possible to recover 
such economic loss only If the product itsel f suffers 
physical damage resu lting from the defect , or if that 
same defect poses a serious risk of harm to people. The 
economic harm suffered by the pre-fabricated hOUSing in 
the hypothetical si tuation appears to fit under either of the 
two exceptions. Further, even if the standard to be 
applied in this instance is negligence rather than stric t 
liability, there may be some basis under California law for 
establ ishing recovery for purely economic harm . 



XI. Hypothetical Situation K: 
Electrical Transmission Line 

An electflcal power company transmission line lal/s 
dUfing an earthquake. The eartllquake illso causes 
the shut-off unit in the substation to la r!. ilnd the Ime 
remains live. Iniufles. deatll. and fife reslllt from 
subsequent contact with the line. 

Under California law, the supp ly of eloc tflcnl power does 
not constitute an ultrahazardous activi ty and is therefore 
not subject to strict liability rules. However. under some 
ci rcumstances. an electflc power company may have an 
obligation to "use very great ca re to preven t injury to 
personal property." Wh ichever standard IS appropriate. 
the company's actions and the circumstances sur­
rounding the fall of the transmiSSion line anel the failure of 
the shu t-o ff units Sllould be reviewed by the Jury. 

Further. regardless of whether the presence of the live 
transmiSSion line on the ground resulted from the com­
pany's negl igence. the power company IS probably 
under an affirmat ive duty to take reasonable measures to 
alleviate the dangerous si tuation once It aflses. if it has 
notice of the fac ts. Th is duty aflses from the general doc­
trine tha t a party creating a si tuation of pOfl l (even non­
negligently) is under an obligation to remedy the situa­
tion. The company's response. therefore. would be 
tested under a reasonableness standard 

The precise nature of the injuries and how tlley were 
caused. and the circumstances surrounding failure of the 
company to ei ther take precautionary measures or to 
ca rry out ItS alflfmatrve duty will determine the extent to 
which the company is liable for the resulting damages. It 
should be noted. however, that under California law the 
contributory negligence of a victim does not bar recovery 
but only reduces the si ze of tllei r recovery 
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PART D: 

Approaches for Using 
Liability to Promote Safety 

The preceding analysIs of liabili ty and ItS impacts serves 
as a basIs for identifYing several approaches for in­
creasing the effectiveness of tor t liabili ty in encouraging 
implementation of earthquake safety measures. These 
approaches focus on education. leglstation. and insur­
ance. Based on an extensive evaluation. ABAG staff has 
instituted two major courses of action 

• educating the pr ivate sectol legard ing earthquake 
liability (in part through the publication of Ihis re­
port): and 

• working to estabtish a legal basIs for immunizing 
design professionals, building owners and develop­
ers from tort liabili ty for retrofitting buildings and 
structures to locally established li fe -safety stand ­
ards. 

The basis for this evaluation IS described In the following 
sections. 

I. Appropriateness of Tort Liability 
for Earthquake Hazards 

As stated in the introduc tion. negl igent to rt liabili ty has its 
roots in English common law. where it may have de­
vetoped to achieve fairness on an indiVidual basis. Al ­
though the undertying molrves are not clear. they may 
have included compensation of the vic tim. punishment of 
the person who committed the tort. and abstract con ­
cepts of equity. By the Twentieth Century. tort law was 
seized upon as a means of promoting safety. This use of 
tort law is not necessarily incompatible with other state­
ments of lort law's purpose. 

This research on liab ility Iheory was su pplemented wilh 
survey and interview data on the appropriateness of lort 
liability for earthquake hazards. 

More than half of the design professionals surveyed 
thought that a design professional should be he ld liab le if 
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JOHN LARSON 
Former Los Angeles County Counsel 
Musick. Peeler, and Garrett 

his negligent fa ilure to adv ise a client to initiate correc tive 
or preventive measures causes or makes more like ly the 
loss of li fe or property damage resulting from earthquake 
hazards. More than one-third felt that such liability should 
depend on the situation. while only 8% felt that they 
should not be he ld liable. 

Approximately two-fifths of the company officials sur­
veyed thought that a company should be held liable if its 
negl igent failure to initiate corrective measures causes or 
makes more li kely the loss of li fe or property damage 
resu lting from earthq uake Ilazards. About half fel t that 
such liability should depend on the situation. while only 
7% felt that companies should not be held liable. The 
company off icials interviewed gave similar responses. 

In the interv iews. off icials indicated that they be lieved 
liabili ty should exist because they would not want to work 
lor an irresponsible company . liability was consistent wi th 
the moral obligations of companies. and liability was 
consistent with the legal concepts of reasonableness 
and standard of care. Situations where liabili ty should 
exist would depend on the cost 01 mitigation. the size and 
foreseeability of the earthquake. and the standard of care 
established. Those who believed that liability should not 
exist believed that earthquakes were clea rly an act of 
God. 



Thus, both legal theory and the perceptlOi1S 01 those al 
lected supports the notion that liability IS nn appropriate 
tool lor promoting earthquake safety 

II. Survey and Interview Results 

In an attempt to determine support lor and reaellon to 
possible changes in liabili ty rules, the design prolesslon 
als and company officials surveyed and IIltervlewed were 
asked a series 01 questions. 

If , by statute , design prolessionals were expliCitly de­
cla red liable lor their fa ilure, negligent or Intentional. to 
advise a client to take actions to reduce hazards. three 
lourt hs of those surveyed fe lt that they would do more to 
reduce hazards than tlley are doing now. Similarly , 
seven-eighths 01 the company officials surveyed be­
lieved that if companies were declared Ilat l le lor their 
failure to take such actions, tlley would do more. 

Design prolessiona ls, when asked which course of ac­
tion would be most effective in reducing earthquake 
hazards, believed some degree of liabili ty and immunity 
for design professionals as currently eXists would be 
most effecllve, rather than making such prolesslonals 
more liable or more Immune . Similarly, three li lths of 
these pro lessionals were not personally In favor of in­
creasing liability 01 design profeSSionals On the other 
hand, more than two-fifths of the company offlclats sur­
veyed felt that making companies more Ilal)le than now 
would be an effective action to reduce earthquake 
hazards. Close to two-thi rd s personally favored in­
creased liability for companies as a means to encourage 
them to reduce risks from earthquake hazards , if only In 
some instances. 

More than two-thirds of the deSign profeSSionals were In 
favor of a state-mandated program requiring private 
sec tor improvement of dangerous facilities which allows 
a grace period of immunity before the ownor becomes 
subject to potential liability. Only two-fifths of the com­
pany officials surveyed favored such a proC)ram, al­
though one-third indicated that they might or might not 
favor it. 

On the other hand, most company offiCials In terviewed 
believed that companies should not be made more liable 
or more immune. They bel ieved other courses of action 
would be more effective 
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Courses of Action Recommended 
by Company Officials to Encourage 

Earthquake Safety 

Educate company officials about their liability. 

2. Educate company offiCials on effective and 
economical ways to prepare lor an earthquake. 

3. Institute government regulations to mit igate un­
reasonable hazards , including re tro fitt ing older 
lilt-up concrete buildings, unreinforced masonry 
bUildings, and mobile home foundations, and 
fastening mechanical and electrical equipment, 
utilities and lurnishings. 

4 Use the carrot of safety, rather than the stick of 
liability 

5. Use financial incentives to promote emergency 
preparedness. 

6 Work With insurance companies and bUSiness 
and professional organizations. 

7. Work for better cooperalion and understanding 
between the business community and local or 
state government in disaster preparedness. 

8 Work with the news media to promote continued 
awareness of eartllquake hazards. 



III. Possible Approaches Identified 
for Promoting Safety 

No clear consensus exists for making companies or de­
sign professionals either more liable or more Immune to 
promote safety . However, several possible approaches 
for encouraging hazard reduction use liability indirectty. 
These approaches were extensively discussed at review 
committee meetings. 

A. Educational Approaches 

Educating officials on liabili ty rules would increase the 
effectiveness of those rules by promoling conce rn for the 
tegal and economic ramifications of failing to reduce 
hazards. 

Education on hazards identification would Improve the 
abili ty of of ficials to make the rational cost-benefi t 
analysIs essential to one basis for improving negligence 
liabili ty. 

B. Legislative Approaches 

tntroduc ing tegislation to clari ly the weakness of an act of 
God defense (or even publicizing this weakness) wou ld 
reduce the perceived uncertainty of the liability rules. 
However, ABAG staff in its surveys and interviews of 
company off icials cou ld find no indicat ion that either per­
ceived uncertainty in the liabili ty rules or perceived de­
gree of liability have any retationship to the existence of 
exemplary earthquake preparedness in companies. 

The law could be changed to provide that a defendant 's 
compliance with certain types of comprehensive gov­
ernmental regulat ions serves as a com plete defense to a 
c laim that the defendant was negligent relative to a mat­
ter direclly dealt with by those regulations. Such a stand­
ard of care could be set for a general procedure, such as 
independent review, or introduced as part of particular 
statutes or regulations, such as might be developed for 
retrofitting existing buildings. Establishing such a 
defense would reduce the uncertainty of the rules. How­
ever, this approach may encourage a cookbook ap­
proach to design when engineering judgment IS 
required. 

C. Insurance Approaches 

In theory. ways could be developed to use the insurance 
system to encourage hazard mitigation. An example of 
one such technique would be to price the Initia l block of 
Insurance so high that parllal se lf-insurance or high de­
ductib les are encouraged. Another example would be to 
base premiums on past performance , thus towering 
premiums as companies reduce hazardous conditions. 
Such proposals would be extremely di fficult to imple­
ment. The potential financial savings to compan ies are 
also so small that it is unlikely that they would be a major 
incentive. 
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If we ever had a major earthquake of the 
size predic ted for California . .. the current 
court judicial system could not physically 
handle the number of potential damage 
suits. 

Anonymous Company Official Surveyed 



We have a choice. We can have our elected 
officials in Sacramento approach the issue 
beforehand in a rational manner subject to 
public review and debate, or the seven 
members of the California Supreme Court 
may decide the manner for us using 20-20 
hindsight. 

JOHN LARSON 
Former Los Angeles County Counsel 
Musick, Peeler, and Garrett 
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IV. Workshop Findings 

ABAG conduc ted an earthquake liabil ity workshop in San 
FrancIsco on Friday. Apri l t 3. t 984. The attendees rep­
resen ted a cross section 01 private sec tor businesses. 
design prolesslons and lederal. state and local govern­
ments. During the morning. speakers with legal and 
tec hnical expertise reviewed the current state 01 en­
gineering and architectural knowledge regarding earth­
quakes and the possible legal bases lor liabili ty lor 
earthquake related inqurries and damage . The afternoon 
session consisted 01 concentrated disc ussions in smaller 
groups 01 the Inlormation presented and means of en­
couraging ea rt hq uake salety. 

The pa rt icipants were pleased with the morn ing sess ion. 
They viewed It as in lormatlve and an example of the kind 
01 liability education needed by design pro fessionals. 
company off ic ials. and governmental staff and elected 
officials 

The advantages and disadvantages 01 regula tions and 
liabil ity were the subject 01 comments In the morning and 
extensive discussion in some afternoon sessions. The 
importance 01 sophisticated engineering judgment and 
state-ol-the-art design lor new construc tion was em­
phasized. This type of Judgment IS diflicult to incorporate 
Into a code standard when those codes can be treated 
as a cookbook. Yet. It IS precisely th is type 01 process 
that can be evaluated by the liabitl ty system. 

On the other hand. there are a tremendous number 01 
eXisting bU ild ings that are not safe. Ways to encourage 
rehab ili tation. if only to a life-safety standard . are needed . 
Part ial rehabili tation may also be Ihe only kind 01 cost­
elfective measure feasib le. Thu s. many lelt that immunity 
lrom liability lor undertaking such re habili tation should be 
given to private Industry and design professionals. The 
rationale for the recommendation was not to motivate pri ­
vate Ind ust ry to take such measures. but a sense of fair ­
ness. Most believed tha t thoughtful and since re attempts 
to correc t problems ought to be rewarded . 

Severa l recommendations also emerged which d id not 
involve liabil ity. Such suggestions Included tax or other 
financial Incentives to private businesses for undertaking 
earthquake haza rd mitigation. creating a statewide 
reserve lor catast rophic earthquake losses. fund ing gov­
ernmentalloan programs to re habil itate build ings and 
devIsing better technical standard s for earthquake miti­
gation measures. In add ition. education of bu ild ing own ­
ers. priva te industries and design pro fessionals on what 
constitu tes earthquake hazards and reasonable steps to 
mitigate those hazards was ment ioned as a fi rst step. 



All too easily the federa l government 
changes from "big brother" to "sugar 
daddy" when businesses want low interest 
loans after a disaster. 

JOHN SCHEIBER 
Federal Emergency Management 
Agency Attorney 

I suggest that we have to be careful when 
pushing for legislative changes to the law of 
negligence, including a grant of immunity to 
a class of property owners. 

BRUCE OLIVER 
Attorney for Kaiser Aluminum 
and Chemical Corporation 

V. Implementation of Strategies 

Aller the workshop, ABAG stalf and the review committee 
met and discussed implementat ion of some strateg ies to 
reduce earthquake hazards. ABAG staff recommended 
two strategies. 

The Committee concurred in their recommendations. 
ABAG staff has actively undertaken both steps. Further. it 
was suggested that the sta ff explore the possibili ty of 
funding for a study of creative financial incentives for 
earthquake mitigation both as to "nancing methods (tax 
Incentives and loans, for example) and lundlng sources 
to supplement the role of lort Ilabilily In this area. 

Recommendations 
EDUCATION - The results of this study should be 
disseminated widely to alert the private sector to the 
problem of earthquake liability and the availability 
of hazard mitigation measures 

LEGISLATION Legislation should be introduced 
at the State level to immunize building owners 
and private industry from tort liability if they under­
take rehabilitation of existing structures to life-safety 
standards established by local governments. 

Some of our elected officials believe in 
"Structural Darwinism, " that is , that there is 
no need to do anything about bad buildings 
because the earthquake will get rid of the 
unfit buildings. 

Anonymous Local Government Staff Member 



What Can Businesses Do? 
liability is a tool to encourage earthquake-rela­
ted safety measures The types of precautions 
that can be taken are varied. 

For geologic concerns: 
v Check for possible problems not only for 

new construction-but prior to facili ty or site 
acquis ition. (Acceptance of a gootechnlcal 
report can be a condition of purchase.) 

V Know sources of geologic hazard informa­
tion. 

local citylcounty fi les and General Plans 
Cal ifornia Division of Mines and Geology 

- U.S. Geological Survey 
-Southern California Earthquake Pre-

paredness Project (SCEPP) In Van Nuys, 
California 
ABAG 

v If in doubt, hire a professional I 

For structural engineering concerns: 
v Structural engineers and architects should 

be allowed to participate from the beginning 
on major new projects. 

V Excessive remodeling can change the way a 
building responds to an earthquake. 

V Regularly inspect eXisting facili ties and have 
plans for reconstruction, rehabilitation. 

V Check new facilities prior to acquisition. 

V If in doubt, hire a professional I 

3/ 

For emergency response planning: 
v Many non-structural problems can be dealt 

with rather easily. Check SCEPP's publ ica­
tion, Reducing the Risks of Nonstructural 
Earthquake Damage: A Practical Guide. 

V Walk through your facilities and look for 
problems. 

v Assess on-site emergency medical 
capabilit ies. 

v Have operating plans for evacuation (in­
cluding multiple access/egress routes) and 
fire control and practice them. 

V Have plans (and back-ups) for communica­
tion. 

V Have emergency power and water back­
ups. 

V Have redundancy in data or record storage 
and processing, including off -site storage 
and back-ups of essential records. 

V Know sources of information. 
County (or City) Office of Emergency 
Services 

-State Office of Emergency Services 
-local Fire Departments 

local Red Cross 
-your insurance company 

V If in doubt, hire a professional I 



MetroCenter 
Eighth & Oak Streets 
Oakland 
(415) 464~7900 

Mail ing Address 
PO. Box 2050 
Oakland, CA 94604 
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